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UNITED STATES – MEASURES AFFECTING THE CROSS-BORDER SUPPLY

OF GAMBLING AND BETTING SERVICES

(WT/DS285)

FIRST SUBSTANTIVE MEETING OF THE PANEL WITH THE PARTIES

Panel's Questions for the Parties

Note:
–
The parties are welcome to reply to questions posed to the other party as well as to questions posed to third parties.



–
The parties are invited to provide written answers to the Panel through the Secretariat by close-of-business, 9 January 2004.

A. US Schedule
For both parties:

1. What is the legal status and value of the 1993 Scheduling Guidelines and  W/120 in WTO dispute settlement proceedings and to what extent are they relevant for the interpretation of GATS Schedules where no explicit reference to the CPC is contained in those Schedules?

2. With respect to the USITC document contained in Exhibit AB-65:

(a) What is the legal status and value of this document in WTO dispute settlement proceedings?  
(b) How does this document compare with the US Statement of Administrative Action?
(c) Can a statement by the USITC be attributed to, and bind, the United States? 
(d) With reference to the previous question, please comment on whether Article 4 of the International Law Commission (ILC) Draft Articles on the Responsibility for States of Internationally Wrongful Acts annexed to the UN General Assembly Resolution of  12 December 2001 (A/RES/56/83), is of any relevance.  Article 4 provides as follows:

"1.
The conduct of any State organ shall be considered an act of that State under international law, whether the organ exercises legislative, executive, judicial or any other functions, whatever position it holds in the organization of the State, and whatever its character as an organ of the central government or of a territorial unit of the State.

2.
An organ includes any person or entity which has the status in accordance with the internal law of the State."  
3. Antigua and Barbuda as well as the European Communities (Exhibit AB-74 and paragraph 15 of the European Communities' oral statement to the first meeting of the Panel with the parties) have referred to the cover note of the Draft Final Schedule of the United States of America concerning Initial Commitments, dated 7 December 1993, which contains a paragraph that reads as follows:
"Except where specifically noted, the scope of the sectoral commitments of the United States corresponds to the sectoral coverage in the Secretariat's revised Services Sectoral Classification List (MTN.GNS/W/120, dated 10 July 1991)."
(a) In which revision of the Uruguay Round Draft (Final) Schedule of the United States  was that cover note omitted?

(b) What is the legal status and value of that cover note for the interpretation of the US GATS Schedule?   

For Antigua and Barbuda:
4. What is the legal status and value of the other Members' Schedules in interpreting the US GATS Schedule?
For the United States:
5. Which classification system, if any, did the United States follow in establishing its GATS schedule of specific commitments?  If the United States has followed a specific classification system, could the United States provide the Panel with a table of concordance between that system and W/120 for the entire schedule?  In the absence of an explicit reference to the CPC in the US Schedule ,what is the definitional framework within which the US commitment in the first column of its Schedule should be interpreted? 
6. What is the relevance of the US industry classification system for interpreting the US GATS schedule?  How are gambling and betting services classified in that system?

7. Could the United States provide a breakdown of the services sub-sectors that are covered under:

(a) Sub-sector 10.D of the US Schedule, entitled Other recreational services (except sporting)?  
(b) Sub-sector 10.A of the US Schedule, entitled Entertainment services?
8. The United States argues, inter alia, that (i) "except sporting" is meant to exclude gambling and betting from its commitment under 10.D and, (ii) had the US undertaken a commitment on gambling and betting, it would have done it under 10.E (Other).  Why would the United States feel the need to exclude "sporting" (including, in its view, gambling and betting) from sub-sector 10.D if it considered that gambling and betting are included under 10.E?  How can this be reconciled with the principle that entries in a classification system are mutually exclusive?  
B. The Measure(s) at issue
For both parties:
9. What is the legal status and value of comments made by the US representative at meetings of the DSB
 to the effect that the supply of cross-border gambling and betting services is prohibited under US law?

For Antigua and Barbuda:
10. Is Antigua and Barbuda challenging: (i) specific legislative and regulatory provisions that are claimed to amount to a prohibition on the cross-border supply of gambling and betting services as such; and/or (ii) the specific application of such provisions; and/or (iii) the US practice vis-a-vis the foreign cross-border supply of gambling and betting services? Please identify all relevant legislative and regulatory provisions.  
11. What "authorisation to supply" is Antigua and Barbuda referring to in paragraph 88 of its first oral statement?  Please identify and provide details of instances when "authorisation to supply" in the United States was refused.

12. In paragraph 3 of its first oral statement, Antigua and Barbuda illustrates its allegation that it is illegal for Antigua and Barbuda operators to provide gambling and betting services in the United States by noting that the United States has imprisoned the operator of an Antiguan company.  Could Antigua and Barbuda provide more details with respect to its example.  Are there other instances that illustrate Antigua and Barbuda's point?  If so, please provide details?
For the United States:
13. How does the United States reconcile its statement in paragraph 46 of its first oral statement that "there is no across-the-board prohibition on cross-border supply of gambling services in US law" with its statements in paragraphs 47 of WT/DSB/M/151 and WT/DSB/M/153 respectively that the supply of cross-border gambling and betting services is prohibited under US law?  Please provide a list of the transactions that would be included in "gambling and betting services"?
14. What is the legal status of the Internet Gambling Prohibition Act (referred to in Exhibit US‑4), the Unlawful Internet Gambling Funding Prohibition Act (referred to in Exhibit US-5) and the Internet Gambling Licensing and Regulation Commission Act (referred to in Exhibit US-5)? Please provide copies of these documents.
C. de jurearticle xvi
15. Where a Member has made full market access commitments on the cross border supply of  gambling and betting services, could a prohibition on the remote supply of gambling and betting services within that Member allow the same Member to contend that there is no violation of Article XVI of the GATS?  Please comment.
D. Article XVII
For both parties:
16. If there is "total prohibition" in the United States on the cross-border supply of gambling and betting services, as claimed by Antigua and Barbuda, can there be a violation of Article XVII at all?  

17. In determining whether services are "like" is it relevant to have regard to differences in regulation between the place from which the service is supplied and the place into which it is supplied?  To what extent, if at all, is Antigua and Barbuda's regulatory regime for the supply of Internet gambling and betting services relevant in determining "likeness" with the supply of those services in the United States?  
18. With respect to paragraph 63 of Antigua and Barbuda's first oral statement, which states in relevant part that the "'likeness of service providers has little functional relevance in this case":

(a) Is there always a need to assess likeness for both "services" and "service suppliers"  under Article XVII of the GATS? 

(b) Is there a difference in the relevance of the "likeness" of service suppliers for modes 1 and 2 as compared to for modes 3 and 4? In other words, should the likeness of service suppliers as well as the likeness of services be considered in the case of modes 1 and 2?
19. Is Internet/remote gambling and betting authorized between states within the United States?  
For Antigua and Barbuda:

20. Could Antigua and Barbuda please elaborate on its comment in paragraph 43 of its first oral statement that "We agree that in certain specific circumstances a service could be considered unlike only because it is supplied on a cross-border basis"? (emphasis added) 

For the United States:
21. Exhibit AB-42 indicates that Youbet.com provides its subscribers the ability to wager "in most states" on horse races.  US legal residents above 21 years old can become a member and place bets online or on the telephone once they have opened an account. Youbet.com states that it "is in full compliance with all applicable state and federal laws".  Could the United States comment on this case, especially in view of its statement (in paragraph 33 of its first written submission) that the Interstate Horseracing Act "does not provide legal authority for any form of Internet gambling"?  

22. How does the United States treat Internet services provided by Youbet.com, TVG, Capital OTB and Xpressbet.com, referred to by Antigua and Barbuda in paragraph 118 of its first written submission? 

23. Could the United States comment on a statement made in the Gaming Industry Report by Bear Stearns (Exhibit AB-36) that a number of operators in Nevada have established Internet gambling websites?

24. What is the status of the New Jersey bill referred to in the Gaming Industry Report by Bear Stearns (Exhibit AB-36) that would allow existing land-based casino facilities in New Jersey to operate Internet gaming sites from their own casino floors?

25. With respect to Exhibit AB-18, could the United States indicate how it treats the services provided by Alliance Gaming Corp? 

26. Could the United States comment on the following excerpt from WT/GC/16 (referred to in paragraph 42 of Antigua and Barbuda's first oral statement) and the relevance, if any, of the comments contained therein to the present dispute:

"there should be no question that where a market access and national treatment commitments exist, they encompass the delivery of the service through electronic means, in keeping with the principle of technological neutrality".
E. Article VI

For Antigua and Barbuda:
27. Could Antigua and Barbuda specify what "authorization procedures" it is referring to in its claim of violation of Articles VI:1 and VI:3 of the GATS Agreement?
28. In respect of its claim of violation of Article VI:1, could Antigua and Barbuda indicate what "measures of general application" are not being "administered in a reasonable, objective and impartial manner" and why?
F. Article XI

For Antigua and Barbuda:
29. In paragraph 108 of its first oral statement, Antigua and Barbuda refers to "legal provisions" that formed the basis of the New York Attorney General's action against Paypal.  

(a) Which legal provisions is Antigua and Barbuda referring to? 

(b) Is Antigua and Barbuda challenging these legal provisions and/or the application of these provisions?

_____________________
� WT/DSB/M/151, para. 47 and WT/DSB/M/153, para 47 





