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Question 1

What is the legal status and value of the 1993 Scheduling Guidelines and W/120 in WTO dispute settlement proceedings and to what extent are they relevant for the interpretation of GATS Schedules where no explicit reference to the CPC is contained in those Schedules?

Pursuant to Article 31 of the Vienna Convention, the scheduling guidelines circulated by the Secretariat during the Uruguay Round negotiations (the “1993 Scheduling Guidelines”)
 and the Services Sectoral Classification List prepared by the GATT Secretariat (“W/120”)
 represent important tools to the interpretation of Members’ schedules under the General Agreement on Trade in Services (the “GATS”).  Whether or not a GATS schedule contains explicit references to the United Nations Provisional Central Product Classification (the “CPC”) has no impact on the interpretative value of the 1993 Scheduling Guidelines and W/120 as determined pursuant to Article 31 of the Vienna Convention.

The 1993 Scheduling Guidelines

The 1993 Scheduling Guidelines are part of the context of the GATS and GATS schedules because they are an “instrument” made in connection with the conclusion of the treaty as per Article 31(2) of the Vienna Convention.  Admittedly the 1993 Scheduling Guidelines were technically not “made” by “one or more parties” but by the then GATT Secretariat.  However, the 1993 Scheduling Guidelines explicitly mention that they were “circulated by the Secretariat in response to requests by participants.”  At the time of the Uruguay Round Negotiations they were also accepted by all parties as a basis for the drafting of services schedules.  This was explicitly confirmed when the Council for Trade in Services unanimously adopted new scheduling guidelines in 2001 (the “2001 Scheduling Guidelines,”
 footnote 1 of which states that:

“It should be understood that schedules in force prior to the date of this document have been drafted according to MTN.GNS/W/164 and MTN.GNS/W/164/Add.1).” 

Against this background Antigua submits that the 1993 Scheduling Guidelines cannot be disqualified as “context” simply because their formal author is the GATT Secretariat and not a Member of the World Trade Organisation (the “WTO”).
  The purpose of treaty interpretation under Articles 31 and 32 of the Vienna Convention is to identify the common intention of the parties.
 Articles 31 and 32 of the Vienna Convention should be applied with that objective in mind and not literally.
  What is important in determining whether an instrument, such as the 1993 Scheduling Guidelines, expresses the common intention of the parties is whether it is accepted by all the parties, not whether its formal author is one of the parties.

Antigua further submits that the 2001 Scheduling Guidelines comprise a subsequent agreement between the parties (as per Article 31(3) of the Vienna Convention) regarding the interpretation of existing schedules in the light of the 1993 Scheduling Guidelines.  As mentioned above, footnote 1 of the 2001 Scheduling Guidelines (unanimously approved by the Council for Trade in Services) provides that: “It should be understood that schedules in force prior to the date of this document have been drafted according to MTN.GNS/W/164 and MTN.GNS/W/164/Add.1).”

W/120

Antigua believes that W/120 qualifies as part of the context of the GATS and GATS schedules for two primary reasons: 
· W/120 is incorporated by reference in the Dispute Settlement Understanding (the DSU”) of the WTO (Article 31(2) of the Vienna Convention); and
· W/120 is an instrument made in connection with the conclusion of the treaty and accepted by all parties (Article 31(2)(b) of the Vienna Convention).

Furthermore there exists a subsequent agreement within the meaning of Article 31(3)(a) of the Vienna Convention and subsequent practice within the meaning of Article 31(3)(b) of the Vienna Convention confirming the interpretative value of W/120.

Context

According to Article II:2 of the Marrakech Agreement Establishing the World Trade Organization (the “WTO Agreement”), the GATS, the DSU and the other multilateral and plurilateral agreements are integral parts of the WTO Agreement.  Article 31(2) of the Vienna Convention defines context as (amongst others) the text of the treaty, including its preambles and annexes.  Thus the DSU qualifies as context for the interpretation of the GATS (and vice-versa) because they are both part of the same treaty—the WTO Agreement.  Article 22(3)(f)(ii) of the DSU explicitly refers to W/120 to define “sector” of trade for purposes of suspension of concessions.  In doing so it incorporates W/120 by reference in the DSU.  As a part of the DSU, W/120 is context of the GATS and the United States Schedule of Commitments (the “US Schedule”), which itself is an integral part of the GATS under Article XX:3 of the GATS.

W/120 further qualifies as “context” because, like the 1993 Scheduling Guidelines, it is an instrument made in connection with the conclusion of the GATS under Article 31(2)(b) of the Vienna Convention.  The Montreal Ministerial of December 1988 explicitly requested the GATT Secretariat to compile a “reference list of sectors.”
 W/120 was the result of this exercise and it follows from the 1993 Scheduling Guidelines and the reference to W/120 in the DSU that all Members accepted W/120 as a starting point, a “reference list” for the drafting of their GATS schedules.
  The common intention of the parties (expressed in the 1993 Scheduling Guidelines) allowed a party to depart from that “reference list”, provided it did so explicitly.  Paragraph 5 of the document submitted by Antigua as Exhibit AB 74 confirms that the United States explicitly subscribed to this “common intention.” 

Subsequent agreement

The 2001 Scheduling Guidelines comprise a subsequent agreement confirming the interpretative value of the 1993 Scheduling Guidelines.  The 1993 Scheduling Guidelines explicitly establish W/120 as the “default” reference list for Uruguay Round Schedules.  Thus, by confirming the interpretative value of the 1993 Scheduling Guidelines the 2001 Scheduling Guidelines have also confirmed the interpretative value of W/120.

Subsequent practice

A “subsequent practice,” within the meaning of Article 31(3)(b) of the Vienna Convention, exists establishing the agreement of the WTO Members regarding the interpretative value of W/120.  Since the entry into force of the GATS, Members have consistently referred to W/120 as the classification used for purposes and as the main point of reference for any discussion on the classification of services.
  This includes the United States’ own communication to the WTO on Classification of Energy Services
 and the USITC document submitted by Antigua as Exhibit AB 65. 

Non-CPC Schedules
As explained above, the reasons why the 1993 Scheduling Guidelines and W/120 qualify as important interpretative factors within the meaning of Article 31 of the Vienna Convention for all GATS schedules, are not related to references to the CPC.  Thus the absence or presence of explicit references to the CPC in a specific schedule can have no impact on the legal status and interpretative value of the 1993 Scheduling Guidelines or W/120.
Question 2
With respect to the USITC document contained in Exhibit AB-65:

(a)
What is the legal status and value of this document in WTO dispute settlement proceedings?  

(c)
Can a statement by the USITC be attributed to, and bind, the United States? 
The USITC and its Designation to Maintain the Official United States Schedule of Services Commitments

The United States International Trade Commission (the “USITC”) is an agency of the United States federal government, created by Act of Congress
 and given a number of powers and responsibilities under a number of federal statutes,
 including the power to make rules and regulations.
  The document submitted as Exhibit AB 65 (the “USITC Document”) consists of “explanatory materials” produced by the USITC in connection with its publication of the United States Schedule of Commitments under the GATS (the “US Schedule”).  


The Office of the United States Trade Representative (the “USTR”) is also an agency of the United States federal government, created by Act of Congress
 and given a variety of powers and responsibilities under a number of federal statutes,
 including the power to make rules and regulations,
 the power to “utilize, with their consent, the services, personnel, and facilities of other Federal agencies,”
 the power and responsibility for the conduct of all international trade negotiations, including “any matter considered under the auspices of the World Trade Organization”
 and, in particular, to “develop (and coordinate the implementation of) United States policies concerning trade in services.”
  By letter dated April 18, 1994,
 the USTR requested that the USITC take responsibility for compiling and maintaining the US Schedule, and it has done so since then to the present.


As agencies of the United States government with specific responsibilities and powers, actions taken pursuant to those responsibilities and powers are acts of the United States.  While the USITC Document is an “explanation” and not specifically rulemaking or regulations, nonetheless under United States law it is binding on the government unless contrary to “governing statutes and regulations of the highest or higher dignity (…).”
  In the case of Fiorentino v. United States the United States Court of Claims was confronted with the issue of an internal agency policy manual that contained terms contrary to federal law.  In that case, the court noted that the United States “government is not bound by pronouncements purportedly made in its behalf by persons not having actual authority,”
 but in the case of “informal” publications it is necessary to examine the publication to “see if it was really written to fasten legal consequences on the government.”
  Under this standard, the plain language of the USITC Document demonstrates that it was intended to “facilitate comparison of the U.S. Schedule with foreign schedules (…)” as well as to “[demonstrate] the relationships between sectors found in the U.S. Schedule, sectors identified in the GATT Secretariat’s Services Sectoral Classification List, and sectors defined and numbered in the United Nations’ Provisional Central Product Classification (CPC) System.”  As such, it cannot be contested that the USITC Document serves as an interpretative aid to the US Schedule and, as an official pronouncement of an agency of the United States government with the power to exercise authority in connection with the United States’ relationships with the WTO, the statement has significant value in this proceeding.

The Binding Nature and Legal Value of the USITC Document in International Law


Under general principles of international law the USITC Document, made on behalf of the United States by an organ of government expressly delegated powers to act in the area, is binding upon the United States.  The USITC has, at the request of the USTR, assumed responsibility for “maintaining” the US Schedule.
  In the USITC Document, a public document clearly intended to explain the US Schedule to the world at large, the USITC has indicated that subsector 10.D of the US Schedule corresponds to CPC category 964.  The United States has not disputed the USITC’s interpretation until the emergence of this dispute.  

It is a fundamental rule of international law that a state party to a treaty has a right to designate the organ or organs of its government that are responsible for the carrying out of its responsibilities under that treaty.
    Some treaties provide for this expressly.
  Other treaties rely implicitly on this rule.
  The USTR designated the USITC to (emphasis added):

“[I]nitiate an ongoing program to compile and maintain the official U.S. Schedule of Services Commitments.”
 

This entails (emphasis added):

“[T]he compilation of an initial U.S. Schedule reflecting the final services commitments in the Uruguay Round.”

 In “maintaining,” “compiling” and “explaining” the US Schedule, the USITC was acting on behalf of the United States and engaging its responsibility under international law. Therefore, in interpreting the US Schedule in accordance with applicable international law rules, the statements of the USITC as to the meaning of its provisions are of fundamental importance.  In addition to the jurisprudence under WTO law,
 other rules of international law also support this conclusion, particularly: 

· The interpretation of treaties in the light of subsequent practice in the application of the treaty.

· The international law principle of estoppel.

· The international law concept of binding unilateral declaration. 


The USITC Document is Highly Relevant Subsequent Practice


It is a fundamental rule of international law that, whenever there is a doubt as to the meaning of a provision or an expression contained in a treaty, the relevant conduct of the contracting parties in the application of the treaty has a “high probative value” as to the intention of the parties at the time of its conclusion.
  The Permanent Court of International Justice has applied this rule widely.
  This rule has also been applied by the International Court of Justice, even prior to the Vienna Convention, in its Advisory Opinion on the International Status of South-West Africa,
 where the Court stated that (emphasis added):

“Interpretations placed upon legal instruments by the parties to them, though not conclusive as to their meaning, have considerable probative value when they contain recognition by a party of its own obligations under an instrument.”


This conclusion is consistent with Article 31.3(b) of the Vienna Convention which provides that, in interpreting a treaty, account shall be taken of “any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation.”


This approach should be particularly relevant to the interpretation of a text, such as the schedules established under the GATS, that originates from only one of the contracting parties.
  Furthermore, special credence should be given to subsequent practice of state organs that, like the USITC in this instance, have been given a specific role in relation to the treaty obligation at issue.
  In the USITC Document the USITC explained how the US Schedule corresponds to the CPC.  No other agency, organ or official of the United States has taken a different view prior to the advent of this proceeding and no WTO Member has objected to the USITC interpretation.  This absence of protest indicates that the WTO Members, and Antigua in particular, have acquiesced in the USITC’s interpretation.
 

The International Law Principle of Estoppel


Further support for the binding character of the USITC interpretation of the US Schedule can be found in the international law principle of estoppel.  The doctrine of estoppel has been recognized and applied in many contexts by international courts and tribunals.
  The United States, acting through the USITC, has consistently stated that subsector 10.D of the US Schedule corresponds to CPC category 964. It has done so by means of a public document intended to clarify the United States’ obligations under the GATS.  The USITC’s central role in the compilation and maintenance of the “official” US Schedule indicates the intention of the United States that it should be bound by the USITC’s statement.  Trade in gambling and betting services has in fact taken place from Antigua to the United States consistent with the USITC interpretation.  A binding estoppel has therefore arisen under international law to prevent the United States from unilaterally abandoning the public interpretation made by the USITC to the detriment of other WTO Members that may have relied on the interpretation.

The International Law Theory of Binding International Declarations 


It is further submitted that the USITC Document constitutes a unilateral declaration by the United States to the effect that subsector 10.D of the US Schedule corresponds to CPC category 964 that is binding on, and engages the responsibility of, the United States.  As such, it creates enforceable rights for other WTO Members.  In the Nuclear Tests cases,
 the International Court of Justice concluded that statements made by the French government, intended to be relied upon by other states as an expression of future French conduct, constituted an undertaking possessing legal effect.  As such, they were binding on, and engaged the responsibility of, France.
  Similarly, in the present case, the statement of the USITC constitutes a binding unilateral declaration in which other WTO Members are entitled to place confidence.

Conclusion
Given the role of the USITC as the agency of the United States government given the responsibility for the compilation and maintenance of the US Schedule, the consistency of its interpretation, the lack of any inconsistent interpretations or statements from any other agency of the United States government and the absence of any protest from other WTO Members, the USITC Document represents an authoritative interpretation by the United States of the US Schedule in accordance with applicable rules of customary international law and Article 31 of the Vienna Convention.  That interpretation is binding on, and engages the responsibility of, the United States.  The USITC Document also comprises a binding unilateral declaration upon which other WTO Members are entitled to rely.  The United States is estopped, in its relations with WTO Members, from now adopting an interpretation of the US Schedule inconsistent with that of the USITC.

(b)
How does this document compare with the US Statement of Administrative Action?
Antigua assumes the Panel’s question refers to the Statement of Administrative Action (the “SAA”)
 accompanying the Uruguay Round Agreements Act (“URAA”).
 According to the URAA, the SAA constitutes “an authoritative expression by the United States concerning the interpretation and application of the Uruguay Round Agreements and [the URAA] in any judicial proceeding in which a question arises concerning such interpretation or application.”
 

According to the SAA itself:

 “… this Statement represents an authoritative expression by the Administration concerning its views regarding the interpretation and application of the Uruguay Round agreements, both for purposes of U.S. international obligations and domestic law.  Furthermore, the Administration understands that it is the expectation of the Congress that future Administrations will observe and apply the interpretations and commitments set out in this Statement.  Moreover, since this Statement will be approved by the Congress at the time it implements the Uruguay Round agreements, the interpretations of those agreements included in this Statement carry particular authority.”


Thus the SAA qualifies as binding under international law because it explicitly states it is “an authoritative expression” of the United States’ views “for purposes of U.S. international obligations.”  Such an explicit statement, however, is not a requirement for an interpretation to become binding on a country under international law.
  In fact, countries will rarely make such explicit statements and even the SAA was primarily produced as a guide to the interpretation of domestic legislation
 and has mainly, if not exclusively, been used for that purpose by the Appellate Body and various WTO panels.
  The SAA explicitly states that it was “designed to describe changes in U.S. laws and regulations proposed to implement the Uruguay Round agreements.” (original emphasis).
  Before doing that it “briefly summarizes the most important provisions of the [WTO Agreements].”
 

 
The concordance of industry classifications contained in the USITC Document, however, is exclusively concerned with the explanation and clarification of the international obligations assumed by the United States in the US Schedule:

“To facilitate comparison of the U.S. Schedule with foreign schedules, the USITC has developed a concordance that demonstrates the relationships between sectors found in the U.S. Schedule, sectors identified in [W/120] and sectors defined and numbered in the [CPC].”

“The concordance developed by the USITC clarifies how the service sectors referenced in [W/120], the CPC system, and the U.S. Schedule correspond.” 

In this respect Antigua submits that the USITC Document has even higher interpretative value than the SAA.

(d)
Please comment on whether Article 4 of the International Law Commission (ILC) Draft Articles on the Responsibility for States of Internationally Wrongful Acts annexed to the UN General Assembly Resolution of  12 December 2001 (A/RES/56/83), is of any relevance.  Article 4 provides as follows:
"1.
The conduct of any State organ shall be considered an act of that State under international law, whether the organ exercises legislative, executive, judicial or any other functions, whatever position it holds in the organization of the State, and whatever its character as an organ of the central government or of a territorial unit of the State.

2.
An organ includes any person or entity which has the status in accordance with the internal law of the State."  


The ILC Draft Articles are relevant to the question of whether or not a statement by the USITC can be attributed to, and bind, the United States.
  They confirm with clarity, in relation to a specific context, the conclusions reached above in relation to Questions 2(a) and 2(c).

The ILC Draft Articles concern the premises for establishing the responsibility of states for their internationally wrongful acts.  They do not concern responsibility for conduct that does not constitute an international wrong.  However, although they represent an attempt to codify one branch of the law of state responsibility, many of the principles referred to are of broader application.  Chapter II of Part One of the ILC Draft Articles, entitled “Attribution of conduct to a State,” which includes Article 4, reflects general principles of international law capable of transposition and application to the present context.


Article 4 of the ILC Articles concerns the attributability of the conduct of state organs.  It reflects a rule of customary international law
 that a sovereign state is responsible for the conduct of all of its organs, acting in that capacity, as part of the principle of the unity of the state at international law.  The reference to a state organ in Article 4 is extremely wide, extending beyond organs of central government to all kinds of state organ, whatever its functions, position or character and whatever its level in the state hierarchy.  The conduct of any state organ is therefore capable of giving rise to state responsibility and to this extent can bind the state to the consequences flowing therefrom.


Applying these general statements about the rules of state responsibility and attribution to the present case, the USITC is an organ of the United States tasked with, inter alia, the compilation and maintenance of the US Schedule.  Its statements of interpretation of the US Schedule therefore represent acts carried out in its capacity as an organ of the United States and in relation to which the United States can be held responsible at international law.

Question 3

Antigua and Barbuda as well as the European Communities (Exhibit AB-74 and paragraph 15 of the European Communities' oral statement to the first meeting of the Panel with the parties) have referred to the cover note of the Draft Final Schedule of the United States of America concerning Initial Commitments, dated 7 December 1993, which contains a paragraph that reads as follows:
"Except where specifically noted, the scope of the sectoral commitments of the United States corresponds to the sectoral coverage in the Secretariat's revised Services Sectoral Classification List (MTN.GNS/W/120, dated 10 July 1991)."
(a)
In which revision of the Uruguay Round Draft (Final) Schedule of the United States  was that cover note omitted?
To Antigua’s knowledge document MTN.GNS/W/112/Rev.3 is the final schedule submitted by the United States and the sentence from the cover note was never omitted. During the first substantive meeting with the Panel the United States pointed out that this cover note was not part of the actual schedule as annexed to the GATS.  This is not because it was omitted or withdrawn by the United States but simply because such a cover note is not formally part of GATS schedule as it is attached to the GATS by Article XX:3.

(b)
What is the legal status and value of that cover note for the interpretation of the US GATS Schedule?
The cover note is part of the preparatory work of the US Schedule.  Article 32 of the Vienna Convention provides that such a document may be used as a supplementary means of interpretation to confirm the meaning resulting from the application of Article 31 of the Vienna Convention.
As mentioned above the cover note also confirms the acceptance by the United States of the scheduling method set out in the 1993 Scheduling Guidelines and W/120, thus confirming the status of these two documents as instruments accepted by all parties (per Article 31(2)(b) of the Vienna Convention). 

Question 4
What is the legal status and value of the other Members' Schedules in interpreting the US GATS Schedule?

Article XX:3 of the GATS provides that schedules form an integral part of the Agreement. Consequently, the other Member’s GATS schedules provide “context” for the interpretation of the US Schedule as per Article 31(2)(a) of the Vienna Convention. 

In paragraphs 41-60 of its Third Party Submission the European Communities has shown that an interpretation of the US Schedule in the context of other Member’s schedules confirms the conclusion that the United States has made full modes 1 and 2 market access and national treatment commitments with regard to gambling and betting services. 
Question 6
What is the relevance of the US industry classification system for interpreting the US GATS schedule? How are gambling and betting services classified in that system?


At the time of the Uruguay Round negotiations the United States used the Standard Industrial Classification system (the “SIC”), introduced in 1987.  Although this classification has since been reorganised (in 1997), to the current North American Industry Classification System (the “NAICS”), only the SIC system could possibly be relevant for any examination of United States commitments agreed in the Uruguay Round as the NAICS postdates the Uruguay Round agreements.  The SIC contained a broad category, “79 – Amusement and Recreation Services.”
  This in turn contained a subcategory “7999 - Amusement and Recreation Services [not elsewhere classified].” This last subcategory included “casinos” and “lottery, bingo, bookie and other gaming operations.”  Thus, under the SIC gambling and betting services were classified in precisely the same way as they are under the CPC and W/120—in a “residual” subcategory of a general category for recreational services. 

Question 9
What is the legal status and value of comments made by the US representative at meetings of the DSB to the effect that the supply of cross-border gambling and betting services is prohibited under US law?


In the context of this dispute the United States has twice before the Dispute Settlement Body (the “DSB”) unequivocally stated that “cross-border gambling and betting services are prohibited under US law,”
 confirming earlier statements made to Antigua during consultations.  It has also made the same statement on a number of other occasions not directly related to this proceeding.
  Although at the first Panel session in this matter the United States appeared initially to have withdrawn that statement, during the final Panel meeting of the session the United States once more made clear its position that the cross-border provision of gambling and betting services from Antigua to the United States was illegal under United States law.

WTO Jurisprudence and International Public Law
The discussion contained in US – Section 301 is very helpful in assessing the effect of the United States statements before the DSB as well as before the Panel in this proceeding.  In US – Section 301 the United States had “explicitly, officially, repeatedly and unconditionally confirmed [a United States] commitment (…)”
 both at a meeting of the panel and in response to questions from the panel.  While observing that “[a]ttributing international legal significance to unilateral statements made by a State should not be done lightly and should be subject to strict conditions,”
 the panel found that the statements made before it “were a reflection of official US policy (…)” and

 “were solemnly made, in a deliberative manner, for the record, repeated in writing and confirmed in the Panel’s second hearing.  There was nothing casual about these statements nor were they made in the heat of argument.  There was ample opportunity to retract.  Rather than retract, the US even sought to deepen its legal commitment in this respect.”

The panel concluded that:

“We are satisfied that the representatives of the US appearing before us had full powers to make such legal representations and that they were acting within the authority bestowed on them.  (…) It is inconceivable except in extreme circumstances that a panel would reject the power of the legal representatives of a Member to state before a panel, and through the panel to the DSB, the legal position of a Member as regards its domestic law read in the light of its WTO obligations.  The panel system would not function if such a power could not be presumed.”


Turning to the facts in this proceeding, the first statement of the United States to the DSB regarding the “total prohibition” was made by the United States Ambassador to the WTO, Mrs. Linnet F. Deily at the 24 June 2003 meeting of the DSB.  It was read aloud to the DSB membership at that meeting and was unequivocal.  The same statement was repeated virtually verbatim by the United States representative at the DSB meeting of 23 July 2003.  And at the Panel meeting of 11 December 2003, the United States “head of delegation,” while ostensibly narrowing the scope of earlier United States declarations on the subject, still clearly stated that the placing and taking of bets—“gambling and betting”—on a cross-border basis was illegal under United States law.  Under the reasoning adopted by the panel in US – Section 301, the Panel is entitled to rely on these statements by the United States.
  Given these clear declarations by the United States of “its legal position (…) as regards its domestic law”
 at the heart of this dispute, it is untenable for the United States to assert that Antigua has argued the “total prohibition” based upon a “mere assertion” or that, indeed, Antigua has not made its prima facie case regarding the measures of the United States at issue in this proceeding.


The panel in US – Section 301 referred to the judgment of the ICJ in the Nuclear Test case (Australia v. France).
  In that case the ICJ found that France had imposed on itself an obligation of international law by making repeated public statements that it would cease the conduct of atmospheric nuclear test.  The panel in US – Section 301 pointed out that the legal effect of the United States statement at issue un US – Section 301 did not go as far as creating a new legal obligation but it nonetheless applied the same and perhaps even more stringent conditions that the ones unused by the ICJ in the Nuclear Test case.
  In the Nuclear Test case the ICJ based its finding primarily on statements by the French President and the French Defence Minister at two press conferences.
  The statements by the United States at issue in this case were not made at press conferences but, as in US – Section 301, were made in the context of a specific dispute settlement procedure.  Furthermore the statements at issue in this case do not create a new legal obligation for the United States but only describe the effect of extant United States’ domestic legislation.  This results in a statement of fact upon which not only the Panel, but also Antigua and the third parties, are entitled to rely.  With reference to the panel report in US – Section 301, Antigua submits that the dispute settlement system would not function if a complainant could not rely on such statement when bringing and formulating its case under the WTO dispute settlement procedures.  At the very least a defendant should only be allowed to “withdraw” such a statement if it submits compelling evidence that its earlier statement about the effects of its domestic laws is incorrect—which the United States has not attempted to do.  Otherwise a defendant would be encouraged to make incorrect statements about its own domestic laws simply to complicate the complainant’s case and the panel’s work.

United States Jurisprudence


Although this dispute settlement procedure is not governed by United States law, Antigua believes that United States law on the effect of statements such as those made by the United States regarding the total prohibition is helpful in assessing, to the extent relevant, the intention or mens of the United States in making its statements before the DSB and the Panel.  If this matter were pending in a United States court, the United States representatives’ statements would, standing alone, be sufficient evidence upon which a court could make a final determination on the issue of whether Antiguan operators face a total prohibition against providing cross-border gambling and betting services.  In other words, the United States’ own words before the DSB and the Panel would be sufficient, without the offer of any other evidence whatsoever, for a United States court to conclude that Antigua had carried the burden to prove the existence of a measure which interferes with the provision of betting and gambling services in contravention of the GATS.

The Statements as a Stipulation
Under United States law, the United States statements would be considered a stipulation as to the existence of a total prohibition of remote cross-border gambling services.  A “stipulation” in a United States legal proceeding is defined as:

“[A]n agreement, admission, or other concession made in a judicial proceeding by the parties or their attorneys.  The essence of a stipulation is an agreement between the parties or between counsel with respect to business before a court (…).  A stipulation is a time-saving device used to admit necessary, but foundational or peripheral evidence which both parties to the litigation concede the truth of and which is not a point of contention between the parties. A stipulation is a confessory pleading negating the need to offer evidence to prove the fact, and the party is not permitted to later attempt to disprove the fact.
  

The circumstances surrounding the United States’ statement strongly suggests that it would be considered a stipulation under United States law.  During consultations, Antigua proposed its position that the lengthy measures cited in its Annex, either singularly or in combination, were best described as a total prohibition of remote cross-border betting and gambling services by the United States.  Antigua’s proposal reflected its belief that the “total prohibition” concept was not in dispute and, further, would serve to expedite the review of this matter by allowing the Panel and parties to avoid expending the time and resources necessary to describe and define the numerous federal and state laws which constitute the total prohibition.    

In response to a letter from Antigua
 raising the merits of proceeding under this theory, the United States responded in writing by confirming its position that the cross-border gambling services offered by Antiguan operators were prohibited by United States law.
  The United States then proceeded to repeat the “total prohibition” concept in statements to the DSB and to the Panel.   Under circumstances in which the United States knowingly and willingly propounded its position that there is a total prohibition after the concept was raised by Antigua as an efficiency measure, and then when the United States repeated and clarified the total prohibition concept before the DSB and this Panel, it is clear and unambiguous that the United States concedes that one or more its measures serve to prohibit remote betting and gambling services offered by Antiguan operators.
  This concession qualifies as a stipulation under United States law.

The effect of this stipulation would be to put an end to the United States’ contention that Antigua has failed to meet its burden with regard to explaining or describing the complained of measures.  As a general rule under United States law, stipulations are conclusive as to all matters properly contained, and necessarily included within them, and to all matters which are an essential part of the stipulation.
  Ordinarily a party will not be permitted to contradict a stipulation,
 even though it is contrary to fact, and even though the stipulation affects the statutory and constitutional rights of the parties thereto.
   


The Statements as Compelling Evidence   

Under United States law, the United States’ statements to the DSB that United States law prohibits the services in question would represent compelling evidence of the existence of matter asserted—that United States law prohibits Antiguan operators from providing remote cross-border betting and gambling services to consumers in the United States.  This significant piece of evidence by itself would be sufficient to support a finding in a United States court that the United States totally prohibits cross-border gambling and betting services.   

Although Antigua does not believe the United States denies the existence of its total prohibition, if the United States sought to do so a United States court would consider the formal statements of the United States before the DSB an “admission by a party opponent.”   Relevant admissions of a party, whether consisting of oral or written assertions or nonverbal conduct,
 are admissible in evidence in United States courts when offered by an opponent.
   Admissions in the form of an opinion are competent evidence, even if the opinion is a conclusion of law.
  As such, the statements made by the United States before the DSB would be allowed into evidence by a United States court as an admission by the United States.


Estoppel
It is a general principle under United States law that a party who has knowingly and deliberately assumed a particular position in a proceeding is generally not allowed to assume a position inconsistent therewith to the prejudice of the adverse party.  As a simple illustration, a party who breaches a contract for reasons specified at the time will not be permitted afterwards, when sued for damages, to offer other and different reasons for breaching the contract.
   In United States legal parlance, the breaching party in this example would be “estopped” from changing its position.

Because the United States made the statements regarding the total prohibition in the course of this proceeding, were this matter pending in a United States court, the United States would be “judicially estopped” from contending now that there is no total prohibition.   The doctrine of “judicial estoppel” arises under United States jurisprudence when a party attempts to assert, in a judicial or quasi-judicial proceeding, a position contrary to a position taken by that party in a prior judicial or quasi-judicial proceeding.
  United States courts have recognized that it is wrong to allow a person to abuse the judicial process by advocating one position, then later advocating a different position at a time when the changed position becomes beneficial.
  If the doctrine is applied, the court in the subsequent proceeding will “estop,” or prevent, the party from asserting a factual or legal position contrary to that asserted in the earlier action.
  The United States is, like any other litigant, subject to judicial estoppel whenever that doctrine is properly invoked.
 

Question 10
Is Antigua and Barbuda challenging: (i) specific legislative and regulatory provisions that are claimed to amount to a prohibition on the cross-border supply of gambling and betting services as such; and/or (ii) the specific application of such provisions; and/or (iii) the US practice vis-a-vis the foreign cross-border supply of gambling and betting services?
Antigua is challenging all three aspects which are intrinsically linked and are all elements of the total ban that Antigua seeks to challenge in this case.  Legislative and regulatory provisions are given a practical effect by their application to specific cases.  If, for example, the United States maintained its prohibition but did not enforce it, then the impairment of Antigua’s GATS benefits would be much less substantial and Antigua would probably not have started this proceeding.  The United States practice vis-à-vis the foreign cross-border supply of gambling and betting services is also based on or at least purported to be based on legislative and regulatory provisions.
  In Antigua’s view it would not be logical or effective to challenge some of these elements and not others.

In Antigua’s Panel request, it said:

“The total prohibition of gambling and betting services offered from outside the United States appears to conflict with the United States' obligations under GATS and its Schedule of Specific Commitments annexed to the GATS (and in particular Sector 10.D thereof) (…).”

The objective of this statement was to bring the “total prohibition” itself before the Panel. While not denying the total prohibition, the United States insists that Antigua must explain to the United States and the Panel exactly how the total prohibition is constructed under United States law.  Antigua has consistently taken the position that to force it to do so—in the words of the United States “an impossible task in our view”
—is wasteful and would deflect the efforts of the Panel to an exercise in understanding the minute details of the American legal system when such details should not affect the outcome of this proceeding.

Antigua believes that it is logical and efficient to challenge the United States’ total prohibition, as a measure in and of itself, composed of specific legislative and regulatory provisions, applications and practices that both separately and jointly impair Antigua’s GATS benefits.  The Appellate Body’s recent report in US – Steel Sunset
 confirms that is legally possible to challenge such a total ban, and that while the Panel must, as a matter of substance, establish the impairment of Antigua’s GATS benefits by the total ban it is not obliged, as a preliminary jurisdictional matter, to examine all domestic laws, regulations, applications and practices that may contribute to the impairment of those benefits.

Please identify all relevant legislative and regulatory provisions.
The purpose of this dispute settlement proceeding is to address the impairment of Antigua’s GATS benefits.  In this respect Antigua is in essence challenging every legislative provision that could be construed to form a piece of the United States’ total prohibition on the cross-border supply of gambling and betting services.  The statutory provisions that the United States appears to rely on most heavily in its law enforcement actions, or are most likely to form part of the total ban, were both listed in the Annex to Antigua’s Panel request and also have been submitted to the Panel, together with summaries.

The fact that the total prohibition is comprised of a large number of different statutory provisions does not mean that the United States would have to abolish or amend all of these individual legislative provisions in order to bring its laws in conformity with its obligations under the GATS.  As noted in Antigua’s opening statement at the first Panel meeting, the United States federal government possesses the power to legislate in the area of international commerce in a manner that would preempt all contradictory state laws and regulations.
  Furthermore a considerable number of the laws that can currently be applied against Antiguan gambling and betting services because these services are currently considered “illegal” would no longer be applicable because, once “authorized,” the Antiguan services would be “legal.”  In any event, what matters to Antigua, and what matters for WTO dispute settlement, is that the United States cease the impairment of its treaty obligations by providing market access for cross-border gambling and betting services from Antigua in accordance with its GATS obligations.  How this is formally structured under United States law does not matter.

Question 11
What "authorisation to supply" is Antigua and Barbuda referring to in paragraph 88 of its first oral statement?  Please identify and provide details of instances when "authorisation to supply" in the United States was refused.


In paragraph 88 of its opening statement to the Panel at the first substantive meeting of the parties, Antigua stated that “it is not possible for Antiguan suppliers to obtain an authorization to supply gambling services on a cross-border basis.”
  What was meant here was not that Antiguan operators had applied to supply gambling and betting services into the United States and were refused—the point was that under United States law, it is impossible for Antiguan suppliers to meet any authorisation criteria.  There are two reasons for this.  First is the obvious, that the United States government considers the provision of cross-border gambling and betting services illegal, and thus it would be illegal under United States law as it currently exists for Antiguan suppliers to gain authorisation.  At the first Panel meeting Antigua asked the United States to explain how Antiguan service providers could lawfully provide gambling and betting services into the United States.  In response, the United States confirmed that this was not possible.


Second, under the laws of every state that provide for state-sanctioned gambling in one form or another, the conditions attached to obtaining the right to supply gambling services in the state by definition preclude Antiguan operators from qualifying on a cross-border basis.  Thus, even if the United States did not maintain its total prohibition, Antiguan operators could still not lawfully offer their services under the authorization schemes of the various states.
 
Question 12

In paragraph 3 of its first oral statement, Antigua and Barbuda illustrates its allegation that it is illegal for Antigua and Barbuda operators to provide gambling and betting services in the United States by noting that the United States has imprisoned the operator of an Antiguan company.  Could Antigua and Barbuda provide more details with respect to its example.  Are there other instances that illustrate Antigua and Barbuda's point?  If so, please provide details?


The case referred to is the United States v. Jay Cohen case.
  The Cohen case involves the prosecution under the Wire Act
 of an American citizen who had moved to and established a company in Antigua to offer gambling and betting services into, among other places, the United States on a cross-border basis.  In 1996, Mr. Cohen, then a 29 year old options trader on the Pacific Stock Exchange with a degree in nuclear engineering from the University of California at Berkeley, moved to Antigua with a number of colleagues and formed an Antiguan company, World Sports Exchange Limited (“WSE”), to operate an Internet sports book.  WSE was initially licensed by the government of Antigua to provide those services in 1996 and has been licensed and operating continuously since then.  In 1999 Mr. Cohen was among approximately 20 operators of Antiguan and other foreign companies engaged in the cross-border supply of gambling and betting services indicted by the United States government for violating the Wire Act simply by providing these services to consumers in the State of New York.


Although most of the individuals indicted either entered into some kind of plea arrangements with the United States or have simply remained outside of the United States and beyond prosecution, Mr. Cohen returned to the United States from Antigua solely for purposes of contesting the charges against him.  Mr. Cohen was convinced that he could not be found guilty of violating the Wire Act because he had expressly modeled WSE’s business on that of Capital OTB, a United States domestic company that has been offering interstate betting by telephone for more than 20 years—as well as more recently by the Internet—without prosecution under the Wire Act.
  When Mr. Cohen attempted to assert in his defence his belief in the legality of WSE’s business under United States law and his efforts to comply with United States law in the organisation and operation of WSE, the presiding judge deemed those beliefs and efforts irrelevant.  In this respect it is, to say the least, remarkable that during Mr. Cohen’s trial the United States Department of Justice represented to the trial court that the comparison with Capital OTB was irrelevant because Capital OTB’s interstate operations were not prohibited by the Wire Act, whereas the operations of WSE were.
  This representation to the court in the Cohen case about the legality of Capital OTB’s activities is expressly contrary to what the United States has told the Panel in this case.
  Mr. Cohen was ultimately convicted and his sentence upheld by the United States Court of Appeals for the Second Circuit.  The presiding judge sentenced Mr. Cohen to 21 months in federal prison and two additional years of supervised probation.  As of the date of these responses, Mr. Cohen is incarcerated in a federal prison facility located, with not an insignificant amount of irony, in Las Vegas, Nevada.


The United States also undertakes law enforcement action against financial intermediaries and media companies carrying advertising for foreign gambling and betting services.  Such action is considered a more effective impediment for foreign cross-border gambling than the prosecution of individuals that are not physically present in the United States.
  Examples of these kinds of actions are listed as Items [xxx] and [xxx] in Section III of Antigua’s Annex to its Panel request.

Other examples of actions taken by the United States to prevent the provision of cross-border gambling and betting services include the prosecution under the Wire Act involved in the World Interactive Gaming Corp. case
 and the unsuccessful prosecution in the case of United States v. Truesdale
of an Internet gambling service provider based in the Dominican Republic under the “Illegal Gambling Business Act.”
 
In addition, state authorities continue to take action to prohibit or impede the offering of cross-border betting and gambling services.   Like the United States’ recent letter advising national advertisers not to allow advertising for offshore Internet gambling services,
 states have followed suit and taken similar action.  An example of such state action was recently reported in Alabama.
  


 
In Alabama, state law provides that a person commits the state crime of “promoting gambling” if he knowingly advances or profits from unlawful gambling activity otherwise than as a player.
    In November 2003, the Alabama state attorney general’s office instructed WJOX-AM in Birmingham, Alabama, a sports-talk radio station, to cease broadcasting commercials for Internet gambling operations or risk criminal prosecution.   The warning was issued in a letter by Richard Allen, chief deputy to Alabama Attorney General Bill Pryor.  In the letter, Allen informed the radio station that the Alabama Attorney General’s office had reviewed advertisements broadcast by the radio station for Internet and telephone gambling operations.   “If the ads are discontinued immediately, this office contemplates no further action.  This is, however, the second time we have communicated with you about these kinds of activities,” Allen wrote.  Promoting gambling is a misdemeanor that carries a maximum penalty of a year in jail and a fine of $2,000.  Allen warned that each airing of a commercial would be considered a separate crime.  As a result of the Attorney General’s letter, radio hosts on WJOX-AM have informed listeners they can no longer call in and discuss gambling or betting lines—a frequent topic during college football season.
 
Question 15

Where a Member has made full market access commitments on the cross border supply of  gambling and betting services, could a prohibition on the remote supply of gambling and betting services within that Member allow the same Member to contend that there is no violation of Article XVI of the GATS?  Please comment.


Article XVI is not a non-discrimination or national treatment clause. Whether or not a measure that violates Article XVI (in this case a prohibition on cross-border supply) also applies within a Member has no relevance for the application of Article XVI. Paragraph 6 of the 1993 Scheduling guidelines lists four examples of limitations on market access caught by Article XVI:2(a):

· License for a new restaurant based on an economic needs test
· Annually established quotas for foreign medical practitioners
· Government or privately owned monopoly for labour exchange

.

· Nationality requirements for suppliers of services (equivalent to zero quota)


The first three of these four examples concern measures applying to foreign and domestic services and services suppliers alike.  These measures are nevertheless caught by Article XVI:2(a).  The last example, the nationality requirement, further confirms that, contrary to what is argued by the United States, a total ban that is not expressed in numerical terms is caught by Article XVI:2(a) as being equivalent to a zero quota, despite the fact that, nominally,  a nationality requirement also applies to service suppliers of the Member concerned.  Likewise, a total prohibition on remote supply results in a total denial—equivalent to a zero quota—of market access in cross-border mode, as cross-border supply is not possible if remote supply is unlawful.

In the response to Question 1 above Antigua explained that the 1993 Scheduling Guidelines are highly relevant for the interpretation of the US Schedule because the 1993 Scheduling Guidelines are part of the context of all GATS schedules.  The 1993 Scheduling Guidelines are also highly relevant for the interpretation of the GATS itself and Article XVI in particular. 

Article XVI can only be applied through specific commitments in schedules. Consequently the approach taken by the Members when drafting Article XVI commitments in their Uruguay Round schedules is a good indicator of the common intention of the parties regarding the meaning of Article XVI.  That common intention is described in the 1993 Scheduling Guidelines (as was unanimously and explicitly confirmed by all Members in the 2001 Scheduling Guidelines). 

The 2001 Scheduling Guidelines contain precisely the same examples as the 1993 Scheduling Guidelines.
  With regard to the specific point that a non-numerical total ban is caught by Article XVI:2(a) as equivalent to a zero quota, the 2001 Scheduling Guidelines therefore qualify as a subsequent agreement between the parties within the meaning of Article 31(3)(a) of the Vienna Convention.  As mentioned in the response to Question 1, the 2001 Scheduling Guidelines were unanimously approved by the Members.  The Panel should further note that the United States has itself recognised the value of the 2001 Scheduling Guidelines for the interpretation of Article XVI in footnote 110 of its First Submission.

Question 16

If there is a "total prohibition" in the United States on the cross-border supply of gambling and betting services, as claimed by Antigua and Barbuda, can there be a violation of Article XVII at all?  
In Antigua’s view the most appropriate interpretation of the relationship between Articles XVI and XVII is that a determination that total prohibition on cross-border supply violates Article XVI obviates the need to assess whether the prohibition also violates Article XVII. 

Antigua acknowledges, however, that the text of Articles XVI, XVII and XX:2 of the GATS also allows the conclusion that Articles XVI and XVII can apply simultaneously to a total prohibition on cross-border supply.  In this respect Antigua submits that the resolution of the debate on the precise relationship between Articles XVI and XVII has no practical significance for the outcome of this case.  To Antigua it does not really matter whether the United States’ total prohibition violates Article XVI without reaching Article XVII or whether it violates both Articles.

The Overlap Between Articles XVI and XVII in the Context of this Dispute

The question of the overlap between Articles XVI and XVII appears to be one of the most controversial legal questions surrounding the application of the GATS. However, the overlap question only creates a practical problem if a Member has made different commitments for market access and national treatment with regard to the same sector.
  That is not the case for the subsectors of the US Schedule at issue or possibly at issue in this case: subsector 10.D and subsector 10.A. 

Consequently, in the specific context of this dispute, the question of overlap is merely a technical one—irrespective of whether the United States’ total prohibition violates Article XVI only or both Articles XVI and XVII, the United States is under an obligation to remedy the breach of its GATS obligations by the total ban.  This is not an instance in which different aspects of the United States measures are caught by Article XVI or XVII respectively.  It is simply a matter of “double usage” of Article XVI and XVII.  There are undoubtedly circumstances where Article XVI may apply to a situation and Article XVII not, and vice versa.  The fact that in this dispute the United States measures violate both provisions does not undermine the usefulness of either provision.  Antigua believes, however, that when looked at in isolation, the wording of Article XVII is sufficiently broad to capture almost all market access restrictions caught by Article XVI, in particular because it covers de facto as well as de jure  discrimination.
 

The Overlap Between Articles XVI and XVII in General 

The broader problem of the overlap between Article XVI and XVII has been described as one of “Text versus Context.”
  The text of Article XVII allows for it to be applied to almost all market access restrictions covered by Article XVI.  On the other hand the structure of the GATS (i.e. the fact that Article XVI exists and is given an equally prominent place as Article XVII in the GATS and in GATS schedules) indicates that there must be meaningful distinction between the two. 

Although Antigua has not been able to review the negotiating history of these provisions, Antigua has come across what appear to be contradictory commentary on the negotiating history.  Some suggest that negotiators worked on the basis of a dividing line between Article XVI and XVII;
 others suggest that negotiators were well aware of the overlap.
  

In Antigua’s view the most appropriate interpretation of the relationship between Articles XVI and XVII is one of “practical hierarchy” in which: 

· Article XVI concerns “the key to the door,” i.e. regulation that affects an operator’s ability to access a market; and

· Article XVII concerns regulation that distorts competition in favour of domestic suppliers once an operator has gone “through the door” and is operating on the market.

Under that approach the scope of Article XVII is negatively defined by the scope of Article XVI—if a measure is covered by Article XVI it is not covered by Article XVII. This interpretation does not lead to an unacceptable result in a situation involving a Member that has no commitments in the market access column and a full commitment in the national treatment column, a situation which is perceived to be the most important practical problem posed by the overlap of Articles XVI and XVII.
  In such a situation, Antigua’s proposed interpretation would imply that to the extent that a Member does not maintain measures contrary to Article XVI (meaning that it allows market access even though it goes beyond the commitments in its schedule), it must grant national treatment.  Of course, the value of that national treatment commitment will be limited because traders will know that WTO law allows the Member to restrict market access and ban them from the market.  However, as long as they are allowed access to the market, they would have to be given national treatment. 

Antigua submits that this “practical hierarchy” interpretation is supported by:

· the structure of the GATS;

· the equally prominent place that Article XVI and XVII have in GATS schedules;

· the rule that an interpretation must give meaning and effect to all terms of a treaty; and 

· the parallelism between GATT and GATS which was one of the working premises of the negotiators.

The situation is complicated, however, by Article XX:2 of the GATS which provides as follows: 

“Measures inconsistent with both Articles XVI and XVII shall be inscribed in the column relating to Article XVI. In this case the inscription will be considered to provide a condition or qualification to Article XVII as well.”

This appears to confirm that measures can be caught both by Articles XVI and XVII.  Simultaneously, however, it excludes the possibility that Article XVII can be used to undermine the effectiveness of restrictions on the application of Article XVI (as in the example described above of the Member that made no commitments for market access and a full commitment for national treatment).
  In Antigua’s view this confirms that, even if the text of Articles XVI and XVII allows overlapping application or “double usage,” it was the common intention of the parties that this would not be the case and that the provisions would be applied separately. 

On the other hand Article XX:2 could be interpreted as supporting the text-based interpretation that Articles XVI and XVII can be applied to the same measure.  In Antigua’s view this is not the most appropriate interpretation but it is not an inappropriate interpretation and the Panel may adopt it. Whatever the Panel decides, Antigua holds the strong view that the decision on this issue will have no material effect on the practical outcome of this dispute.

Question 17

In determining whether services are "like" is it relevant to have regard to differences in regulation between the place from which the service is supplied and the place into which it is supplied?  To what extent, if at all, is Antigua and Barbuda's regulatory regime for the supply of Internet gambling and betting services relevant in determining "likeness" with the supply of those services in the United States?  

Article XVII of the GATS concerns likeness of services, not of “services regulation.”  Thus differences in regulation cannot, as such, play a role in determining likeness for the purposes of Article XVII.

Regulation in the Importing Member

In particular, regulation in the importing Member cannot normally play a role in determining “likeness” because this regulation is entirely within the control of that importing Member which could manipulate it in such a way that foreign services are regulated differently, or not at all, which would then make them unlike.  In EC – Bananas the Appellate Body explicitly ruled on this point when rejecting an argument by the European Communities that it did not discriminate in favour of bananas originating from the group of African, Caribbean and Pacific region countries known as “ACP” because it maintained two separate regulatory regimes for the importation of bananas: one for ACP bananas and one for bananas originating in other Members, which allegedly removed the possibility of discrimination. The Appellate Body found that:

“The issue here is not whether the European Communities is correct in stating that two separate import regimes exist for bananas, but whether the existence of two, or more, separate EC import regimes is of any relevance for the application of the non‑discrimination provisions of the GATT 1994 and the other Annex 1A agreements. The essence of the non-discrimination obligations is that like products should be treated equally, irrespective of their origin.  As no participant disputes that all bananas are like products, the non-discrimination provisions apply to all imports of bananas, irrespective of whether and how a Member categorizes or subdivides these imports for administrative or other reasons.  If, by choosing a different legal basis for imposing import restrictions, or by applying different tariff rates, a Member could avoid the application of the non-discrimination provisions to the imports of like products from different Members, the object and purpose of the non-discrimination provisions would be defeated. It would be very easy for a Member to circumvent the non-discrimination provisions of the GATT 1994 and the other Annex 1A agreements, if these provisions apply only within regulatory regimes established by that Member.”

Regulation in the Exporting member

Regulation in the exporting Member may play an indirect role because it can determine one or more specific characteristics of the service, which may be important to determine likeness of the service itself.  This could be relevant in a dispute where an importing Member claims the imported service is “unlike” because of one or more specific features determined by the regulation of the exporting Member.  In the current instance, however, this is not the case because the United States’ prohibition does not relate to specific characteristics of Antiguan services determined by Antiguan regulation. Furthermore Antigua has pointed out on a number of occasions that it is willing to change its regulatory regime in order to address any specific concerns the United States might have. 

Thus, in the circumstances of this case, the regulatory regimes of the importing and the exporting Member play no role, not even an indirect one, in the determination of likeness of the services. 

Systemic Considerations

As set out in paragraph 40 of Antigua’s opening statement at the first Panel meeting, Antigua’s view that regulation is not relevant for the determination of likeness is confirmed by the view taken by the Appellate Body in EC - Asbestos with regard to Article III:4 of GATT 1994.

In EC – Bananas III, the panel interpreted Article II of the GATS (an MFN provision) in the light of Article XVII of the GATS and Article III of the GATT (both national treatment provisions).  The Appellate Body criticised this approach, pointing out that the appropriate comparison was between Article II of the GATS and MFN-type obligations in the GATT 1994.
  Thus the panel was criticised for not interpreting a provision of the GATS in the light of a corresponding provision in the GATT 1994.  Neither the United States nor any of the Third Parties have convincingly explained why this Panel should adopt a different approach to the one set out by the Appellate Body in EC – Bananas III, and not draw an analogy between the national treatment provisions of the GATT and the GATS.  In the absence of such an explanation the Panel should, mutatis mutandis, adopt the approach of the Appellate Body in EC – Asbestos when applying Article XVII.

If follows from EC – Asbestos that Antigua’s regulatory regime for the supply of gambling and betting services could be relevant for this dispute in the context of an Article XIV defence raised by the United States—for instance, to determine whether a total ban on cross-border, remote-access gaming is necessary to protect the sort of public interest concerns outlined by the United States in its first submission. 

Contrary to the Appellate Body’s approach in EC – Asbestos, the United States and Japan appear to suggest that such a public interest debate should also take place in the context of Article XVII.  Under that approach a service could be declared “unlike” because it raises different public interest concerns, justifying different regulation.  In this respect Antigua submits, arguendo, that if public interest concerns could play a role in the likeness debate, other elements of the Article XIV debate, such as the necessity test, should also be taken into account.  Not every difference in public interest concerns raised by domestic and foreign services is capable of justifying radically different treatment.

That is not the case under Article XIV and it should not be the case under Article XVII—difference in treatment is only justified to the extent that it is necessary to address different risks.  However, transplanting the conditions for the application of Article XIV to the context of Article XVII inevitably results in a situation in which an identical test is applied in two different contexts, once in the context of the debate on like services and once in the context of Article XIV.  In Antigua’s view this will only lead to confusion and Antigua therefore questions the need or even usefulness for the GATS legal system of replicating the regulatory debate of Article XIV in the context of Article XVII.  In EC – Asbestos the Appellate Body clearly did not see the wisdom of such an approach either. 

Question 18
With respect to paragraph 63 of Antigua and Barbuda's first oral statement, which states in relevant part that the "'likeness of service providers has little functional relevance in this case":


(a)
Is there always a need to assess likeness for both "services" and “service suppliers” under Article XVII of the GATS? 

In Antigua’s view this is not the case.  In paragraph 95 of its first submission the United States suggests that Article XVII can only apply if like services are supplied by like service suppliers.  Thus the reference to “service suppliers” in Article XVII:1 would function as a limitation on the scope of Article XVII:1: less favourable treatment of like services would only be caught by Article XVII to the extent that the services are supplied by like service suppliers.  However, the text of Article XVII:1 does not support that conclusion at all.  The text of Article XVII provides that: 

“each Member shall accord to services and service suppliers of any other Member, (…), treatment no less favourable than that it accords to its own like services and service suppliers.” 


Thus Article XVII mandates treatment “no less favourable” for “like services” and “like service suppliers,” without limiting that obligation to situations in which both the services and the services suppliers are “like.”  The text does not refer to “like services supplied by like service suppliers.” 

Indeed, it would be difficult to see why the drafters of the GATS would have wanted to limit the scope of Article XVII in such a way.  Presumably, in adding the “like service supplier” concept the drafters wanted to extend rather than limit the scope of Article XVII.  This is because, in the area of trade in services, much more than in the area of trade in goods, the conditions of competition in the market place can be affected by measures applicable to the service suppliers rather than to the services themselves.  This is particularly the case when services are supplied in mode 3 or 4.  For instance a Member could impose discriminatory taxes on a foreign service supplier “commercially present” on its territory.  In Antigua’s view the purpose of the extension of the national treatment obligation to service suppliers in Article XVII is to capture such measures.  It is not intended to somehow limit the scope of Article XVII.


(b)
Is there a difference in the relevance of the "likeness" of service suppliers for modes 1 and 2 as compared to for modes 3 and 4? In other words, should the likeness of service suppliers as well as the likeness of services be considered in the case of modes 1 and 2?


In modes 3 and 4, arguably the identity of the service supplier might be more relevant, given that both modes involve the actual, physical presence of businesses or natural persons located in the territory of the Member.  In such circumstances it is perhaps more likely that denial of national treatment may occur on the basis of the identity of the service supplier without regard to the actual services being provided.  Further, the actual presence of businesses or natural persons may invoke the many concerns that may arise in that context, such as immigration, use of public resources and services and a host of other issues raised by actual physical presence.  But whether or not identity can or should be synonymous with “likeness” is questionable.

Question 19

Is Internet/remote gambling and betting authorized between states within the United States?  


Antigua has not been able, for the purposes of this question, to conduct an exhaustive review of all the circumstances in which interstate gambling and betting is authorised within the United States.  The examples which follow provide, however, the clearest possible indication that there is remote, state-sanctioned interstate gambling and betting within the United States: this, in turn, shows that the United States’ statement that such activities are illegal is contradicted by the practice.  Because the Panel’s question specifically refers to betting services between states, Antigua does not include in this answer information about Internet/remote gambling authorized within a state in the United States.

Interstate Betting on Horse Racing 

The United States has a longstanding policy of permitting interstate telephone account wagering on horse races which is authorized by state and local laws.   In 1973, the State of New York legalised and began to operate its own pari-mutuel account wagering system, New York Capital OTB.
   Over the next 15 years, three other states sanctioned account wagering on horse races: Connecticut in 1976, Maryland in 1984 and Pennsylvania in 1987.

By the 1990s, sanctioned operators were offering remote account wagering from the 12 states
 that enacted licensing schemes for such wagering.   The operators in the 12 states that permit remote wagering, in turn, accept cross-border wagers by means of electronic communications from residents of 37 other states.
  The proliferation of betting from anywhere resulted in an increase in total wagers in the pari-mutuel industry, despite a modest decline in racetrack attendance and the number of races run during the same period.  By 1999, almost one-half of all wagers placed on horse races in the United States are by off-track or telephone wager
 and, as of 2003, 85 percent of the US $15 billion in annual wagers on horse races in the United States is generated away from the track where the race is actually being run by means of remote gambling.

United States operators which offer cross-border account wagering do so under United States legal precedents which hold that states retain the discretion to determine the legal effect of in-coming communications into the state.
  These court opinions found gambling takes place at the location where the money changes hands, not necessarily where the person placing the bet is located.
  This concept is codified in Oregon’s remote gambling regulation, which states that “any wager that is made from an account maintained by an Oregon operator in Oregon is considered to have been made in the State of Oregon” is legally valid.
 

While there is debate about the exact status of cross-border gambling in the United States,
 it is undisputed that state sanctioned remote gambling services like Youbet.com and Capital OTB have been accepted for over 30 years in the United States without any known federal prosecution of major service providers.
  The United States National Thoroughbred Racing Association has been reported as stating that state-licensed and regulated entities in over 30 states have been conducting interstate pari-mutuel wagering for more than 20 years with the full knowledge of the United States Department of Justice.
   
While some of the state-sanctioned pari-mutuel wagering services, such as Youbet.com and Capital OTB currently accept both Internet and telephone wagers, there are other state-sanctioned services which accept only telephone wagers.  Autotote Enterprises, Inc., for instance, is a licensed pari-mutuel operator in Connecticut which provides 12 off-track venues for patrons to watch and bet on horse racing.
  The company maintains a telephone account wagering system called “On the Wire,” which is accessible to residents of 27 states.

The longstanding and uninterrupted policy of acceptance by the United States of remote wagering by off-track and telephone accounts was codified into law in December 2000, when the United States Congress amended the Interstate Horseracing Act (the “IHA”)
 and specifically expanded the definition of “interstate off-track wager” to include pari-mutuel wagers transmitted between states by way of telephone or other electronic media.  The added statutory language reads as follows:

“[T]he term— . . . ‘interstate off-track wager’ means a legal wager placed or accepted in one State with respect to the outcome of a horserace taking place in another State and includes pari-mutuel wagers, where lawful in each State involved, placed or transmitted by an individual in one State via telephone or other electronic media and accepted by an off-track betting system in the same or another State, as well as the combination of any pari-mutuel wagering pools;”
 

The plain language of the revised statute clearly appears on its face to permit interstate pari-mutuel wagering over the telephone or other modes of electronic communication, including the Internet, so long as such wagering is legal in both states. The legislative history of the amendment supports this conclusion.  As part of the underlying legislative debate surrounding the passage of the amendment, Representative Frank R. Wolf of the State of Virginia expressed his understanding that this new language would “legalize interstate pari-mutuel gambling over the Internet.”
   

As a result of this legislative amendment to the IHA, account wagering has begun to spread into additional states.  In 2003, Nevada approved account wagering on horse racing but the account wagering system has not commenced operations until its regulation system is being finalized.
  In addition, during 2003 Virginia amended its pari-mutuel wagering laws to grant the Virginia Racing Commission the authority regulate account wagering, by “which an individual may establish an account with an entity, approved by the Commission, to place pari-mutuel wagers in person or electronically.”
 

Interstate Electronic Gambling Between Native American Reservations

Under the Indian Gaming Regulatory Act (the “IGRA”), gamblers at Native American gaming establishments are permitted to gamble against each other by using remote electronic player stations.
   In two separate rulings issued in 2000, United States v. 162 MegaMania Gambling Devices
 and United States v. 103 Electronic Gambling Devices,
 federal appellate courts affirmed the sanctioned use of electronic player stations that allowed players at various Indian locations to play a bingo-type gambling games against each other.   

Both of these cases involved the legality of a bingo-style gambling game called MegaMania, which is played on a machine called an “electronic player station.”
  These player stations are located on Native American lands in Oklahoma, California and elsewhere.
  A person playing MegaMania begins the game by electronically selecting up to four cards with randomly generated numbers.  The player must pay US $0.25 per card to begin the game.  A game will commence once at least 12 players nationwide purchase at least 48 cards.  A random selection machine located on Native American land in Oklahoma selects three numbered balls, and a human operator transmits the numbers on the balls by computer to Multimedia’s headquarters, where they are sent through a computer network to each player station.  The player then touches the corresponding space or spaces on the player’s card appearing on the MegaMania station screen.  To continue playing the game, a player must pay an additional US $0.25 per card in exchange for the numbers on the next three balls.  These numbers are transmitted in roughly ten second intervals.  Consequently, the player must continue to pay US $0.25 to US $1.00 every ten seconds to stay in the game.   A player wins by being the first player among all those who are playing throughout the country to obtain a set of numbers which match a certain arrangement on his electronic card.   On average, Multimedia and the participating Native American tribes retain 15 percent of the amount taken in by the machines and the winning players receive 85 percent.

In both the 162  MegaMania Gambling Devices and 103 Electronic Gambling Devices cases, the federal courts held that the cross border electronic MegaMania gambling game was lawful under the IGRA.  The analysis applied in these cases suggests that IGRA allows the use of technology, including the Internet, to expand player participation in a common game if the game and all the players are participating from terminals located on Native American land.

Interstate Lottery Games

United States lotteries are played across state lines in the cases of the Powerball and Mega Millions lottery games.   Powerball is a multi-state, mega-jackpot lotto game that is played in 24 states, the District of Columbia and the United States Virgin Islands. The game is administered by the Multi-State Lottery Association (the “MUSL”), a multi government-benefit association owned and operated by its member lotteries.
  For each drawing, five white balls are picked out of a drum containing 53 balls and one red ball out of another drum containing 42 red balls.

Mega Millions is a multi-state lottery game played in 11 states, including Georgia, Illinois, Maryland, Massachusetts, Michigan, New Jersey, New York, Ohio, Texas, Virginia and Washington.
  Mega Millions drawings are held Tuesday and Friday nights.  The drawings are conducted by the Georgia Lottery in Atlanta, Georgia.
  
In both of these multi-state gambling games, players in participating states purchase lottery tickets from retail terminals which are linked to the Powerball or Mega Millions multi-state computer network.  

Question 20

Could Antigua and Barbuda please elaborate on its comment in paragraph 43 of its first oral statement that "We agree that in certain specific circumstances a service could be considered unlike only because it is supplied on a cross-border basis"? (emphasis added) 

The debate in this proceeding may have suffered from a possibly confusing use of the terms “cross-border” and “remote supply.”  Antigua has used these terms as follows:

· Cross-border is defined by Article I(2)(a) of the GATS: “from the territory of one Member into the territory of any other Member.” This implies that “the service supplier is not present within the territory of the Member where the service is delivered,” and includes “the supply of the service through telecommunications or mail”
 (but only when service supplier and consumer are physically located on the territory of different Members).

· Remote supply includes the supply of services through telecommunications or mail when service supplier and consumer are not physically together irrespective of whether they are located within the same or within different countries. 

Thus cross-border supply is necessarily remote supply but remote supply is only cross-border supply when service supplier and consumer are physically located in different Members.

In its statement in paragraph 43 of its first oral statement Antigua was comparing foreign services supplied on a cross-border basis (i.e. remote), with domestic services supplied via physical presence (i.e. non-remote).  Antigua was not comparing cross-border remote supply with domestic remote supply.  A more accurate wording of paragraph 43 of the first oral statement is the following:

Antigua and Barbuda submits therefore that, in the context of a commitment by a Member to national treatment of cross-border supply, there must at least be a presumption that the fact that the services are provided remotely cannot, standing alone, make a service “unlike” a service provided via physical presence. We agree that in certain specific circumstances a service could be considered “unlike” only because it is supplied remotely.  However, in line with our reasoning discussed above, and the position expressed by Japan in its third party submission, Antigua and Barbuda believes that it is for the United States to rebut what should be an assumption of prima facie “likeness” of services supplied remotely.

Question 27

Could Antigua and Barbuda specify what "authorization procedures" it is referring to in its claim of violation of Articles VI:1 and VI:3 of the GATS Agreement?


The answer to this question is the same as Question 11.  It is not possible for Antiguan service suppliers to obtain authorisation to provide gambling and betting services into the United States.  This violates Article VI:1 of the GATS because the “authorisation procedures” by their very terms exclude Antiguan suppliers and thus cannot be considered “administered in a reasonable, objective and impartial manner.”  This violates Article VI:3 because the inability to apply for authorisation makes it impossible for the United States to comply with the requirements of Article VI:3.

Question 28

In respect of its claim of violation of Article VI:1, could Antigua and Barbuda indicate what "measures of general application" are not being "administered in a reasonable, objective and impartial manner" and why?


The general approach to gambling law in the United States is that all gambling and betting is prohibited unless a specific authorisation has been given.  Thus, the United States first maintains its “measures of general application”—the state and federal measures that act to prohibit the provision of gambling and betting services in the United States.  Overlaying the general prohibitions are the state and federal measures that authorise certain persons to provide certain gambling and betting services under a wide and disparate variety of situations.
  By not providing a method by which Antiguan suppliers can obtain authorisation to offer their services into the United States, the United States is in violation of Article VI:1.

Question 29

In paragraph 108 of its first oral statement, Antigua and Barbuda refers to "legal provisions" that formed the basis of the New York Attorney General's action against Paypal.  

(a)
Which legal provisions is Antigua and Barbuda referring to? 


Paragraphs 14-18 of the “Assurance of Discontinuance” entered into in August 2002 between the Attorney General of the State of New York and PayPal, Inc,
 refer to the two legal provisions and two cases (each of which was included in the Annex to Antigua’s Panel request). In his discussion of the two cases the New York Attorney General further refers to two other legal provisions that are also included in the Annex to the Panel request. Antigua refers to all these legal provisions. The provisions and cases at issue are:
· N.Y. General Obligation Law §§ 5-401 and 5-411 (McKinney 2001).  Section 5-401, makes all wagers on races and games of chance unlawful.  Section 5-411 renders void all contracts based on wagers or bets.
· N.Y. Const.  art. I, §9.   Article I, section 9 of the New York Constitution states, in pertinent part:
 “except as hereinafter provided, no lottery or the sale of lottery tickets, pool-selling, bookmaking, or any other kind of gambling, except lotteries operated by the state and the sale of lottery tickets in connection therewith as may be authorized and prescribed by the legislature, the net proceeds of which shall be applied exclusively to or in aid or support of education in this state as the legislature may prescribe, and except pari-mutuel betting on horse races as may be prescribed by the legislature and from which the state shall derive a reasonable revenue for the support of government, shall hereafter be authorized or allowed within this state; and the legislature shall pass appropriate laws to prevent offenses against any of the provisions of this section.” 

· U.S. v. Cohen, 260 F.3d 68 (2nd Cir. 2001), cert. denied, 536 U.S. 922 (2002).   This case involves the United States’ prosecution of Jay Cohen discussed in Antigua’s answer to Question 12.   The New York Attorney General cited Mr. Cohen’s case as evidence that federal law—the Wire Act
—prohibits “offshore sports betting operations used by persons located in New York State.”

· The People of the State of New York v. World Interactive Gaming Corp., 185 Misc. 2d 852 (Sup. Ctr. N.Y. Co. 1999). 
   The New York Attorney General cited this case for the proposition that New York’s criminal laws regarding unlawful gambling
 allow the State of New York to enjoin a licensed Antiguan gaming enterprise from providing gambling services to Internet users in New York.
(b)
Is Antigua and Barbuda challenging these legal provisions and/or the application of these provisions?

As was the case in Antigua’s answer to Question 10, Antigua is challenging the statutes (and their application as demonstrated by the cited cases) to the extent they are used by the United States to prevent Antiguan service suppliers from providing gambling and betting services to consumers in the United States. 
Response of Antigua and Barbuda

to the Panel’s

First Questions to the ThirdParties
Question 8

Do the third parties agree with Japan's appraisal in paragraph 11 of its written submission of the possible consequences for coverage under the GATS Agreement if "likeness" across modes is permitted under Article XVII?


In paragraph 11 of its written submission Japan submits that, if likeness across modes is permitted, limitation on national treatment for a particular mode of supply will be rendered meaningless through the effect of Article II of the GATS.  In essence, this theory would oblige the Panel to choose between:

· making national treatment commitments on cross-border supply meaningless (because cross-border supply would by definition be “unlike”); or

· making limitations on cross-border supply meaningless (because the “likeness” provision of Article II of the GATS would undermine the effectiveness of such a limitation in case a Member has made national treatment commitments for other modes of supply).
This, in itself, shows that this theory cannot be a correct interpretation of Articles II and XVII of the GATS because, whichever of the two options is chosen, an important part of a Member’s schedules of commitments is made redundant.


Furthermore the theory put forward by Japan presupposes that “likeness” and “less favourable treatment” in Article II and Article XVII must always be interpreted in precisely the same way.  In EC – Bananas III, however, the Appellate Body has already stated that there is no such analogy between Articles II and XVII and that Article II of the GATS should be interpreted in the light of the MFN provisions of the GATT 1994, and not in the light of Article XVII.


In view of the above Antigua and Barbuda submits that, in the situation described by Japan in paragraph 11 of its written submission, Member A would not be obliged to extend “treatment b” to cross-border services of Member C.  If Member A were obliged to do that, it would be obliged to give the services of Member C better treatment than the services of Member B and the purpose of Article II is precisely to prohibit this, not to require it.  The Article XVII context is obviously completely different when a Member has made a specific commitment to give treatment “no less favourable” to services supplied on a cross-border basis. 
� 	MTN.GNS/W/164 (3 September 1993), a copy of which is found at Exhibit AB 59.


� 	MTN.GNS/W/120 (10 July 1991), a copy of which is found at Exhibit AB 61.


� 	S/L/74 (28 March 2001), a copy of which is found at Exhibit AB 60.


�	Neither can the 1993 Scheduling Guidelines be disqualified because they state that they “should not be considered as an authoritative legal interpretation of the GATS” (See I. Sinclair, The Vienna Convention on the Law of Treaties, p. 129-130.


�	Appellate Body Report on European Communities – Customs Classification of Certain Computer Equipment (“EC – LAN”), WT/DS62/AB/R, para. 84.


�	See, e.g., I. Sinclair, The Vienna Convention on the Law of Treaties, 1984, Manchester University Press, at p. 117-118: “In their commentary the Commission refer to the rich variety of principles and maxims of interpretation applied by international tribunals.  They point out that these are, for the most part, principles of logic and good sense which are valuable only as guides to assist in appreciating the meaning which parties may have intended to attach to the expressions employed in a document; and that recourse to many of these principles is discretionary rather than obligatory, interpretation being to some extent an art rather than an exact science.”


�	MTN.TNC/7(MIN), Part II.


�	With regard to the issue that W/120 was “made” by the GATT Secretariat and not by a party, Antigua submits that the argumentation developed on this issue with regard to the 1993 Scheduling Guidelines equally applies to W/120.


�	Possibly include list.


�	S/CSC/W/27.


� 	19 U.S.C. §1330.


� 	See, e.g. 19 U.S.C. §§1331-1339; 19 U.S.C. §2151.


� 	19 U.S.C. §1335.


� 	19 U.S.C. §2171(a).


� 	See, e.g. 19 U.S.C. §§ 2171(c)-(f).


� 	19 U.S.C. §2171(e)(3).


� 	19 U.S.C. §2171(e)(4).


� 	19 U.S.C. §2171(c)(1)(C).


� 	19 U.S.C. §2114c(1)(A).


� 	A copy of this letter is included as Exhibit AB [xxx].


� 	In the period from 1994 to December 2003, the USITC has revised, amended or supplemented the US Schedule on at least [x] occasions.


� 	Fiorentino v. United States, 607 F.2d 963, 968 (Ct. Cl. 1979), cert. denied, 444 U.S. 1083 (1980).


� 	Id. at 967.


� 	Id. at 968.


� 	See, e.g., Panel Report on United States – Sections 301-310 of the Trade Act of 1974 (“US – Section 301”), WT/DS152/R, adopted 27 January 2000, para. 7.112, where the panel stated with respect to the United States Statement of Administrative Action “[t]his official statement in the SAA (…) is a major element in our conclusion (…).”


� 	See Exhibit AB 65, p. vii and footnote 6 and Exhibit AB [xxx].


� 	McNair, The Law of Treaties at p. 345.  [NEED TO FULLY CITE THIS TREATISE]


� 	See, e.g., Article 25(1) of the 1965 Convention on the Settlement of Investment Dispute between Contracting States and Nationals of Other Contracting States.


� 	Bilateral investment treaties, for example, provide for standards of treatment that will apply to investments embodied, inter alia, in “concession contracts” or “investment agreements.”  Once such contracts or agreements are concluded at any level of government, the state party will be bound to observe the treaty standards as regards the investments embodied in those contracts or agreements (see, e.g., Azurix Corp. v Argentine Republic (ICSID Case No ARB/01/12); and Lanco International Inc. v Argentine Republic (ICSID Case No ARB/97/6)).


� 	Exhibit AB [XXX]..


� 	Id.


� 	See the discussion at footnote 25 above.


� 	McNair, The Law of Treaties at p. 424.  Similarly, Rousseau has commented that:





“Il arrive assez fréquemment que la jurisprudence internationale procède à l’interprétation d’un traité d’après l’application qui en a été faite par les Parties contractantes, cette attitude relevant l’interprétation qui en fait a été effectivement suivie par les auteurs du traité”. [citation required]





� 	See, e.g., Advisory Opinion on the Competence of the International Labour Organization with respect to Agricultural Labour (1922), Series B, Nos. 2 and 3, pp. 40, 41; Advisory Opinion on the Interpretation of Article 3(2) of the Treaty of Lausanne (1925), Series B, No. 12 at p.24; and Advisory Opinion on the Jurisdiction of the Courts of Danzig (1928), Series B, No. 15 at p. 18.


� 	I.C.J. Reports, 1950, at pp. 128, 135


� 	See Appellate Body Report in EC – LAN, para. 93:  “In the specific case of the interpretation of a tariff concession in a Schedule, the classification practice of the importing Member, in fact, may be of great importance.”


� 	This approach has been endorsed by the United States Supreme Court, which has stated that: “ … the meaning attributed to treaty provisions by the Government agencies charged with their negotiation and enforcement is entitled to great weight” (Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 176, 184-5 (1982), 101 ILR 570, at 576-7, citing Kolovrat v. Oregon, 366 U.S. 187, 194 (1961), 32 ILR 203, at 207).


� 	See the Case Concerning the Territorial Dispute (Libya/Chad), I.C.J. Reports 1994, Judgment of 13 February 1994, separate opinion of Judge Ajibola at p. 77, para. 96.  McNair has stated that “when one party in some public document … adopts a particular meaning, circumstances can arise, particularly after the lapse of time without any protest from the other party, in which that evidence will influence a tribunal” (The Law of Treaties, at p. 427).


� 	See, e.g., the Eastern Greenland case, P.C.I.J. (1933), Series A/B, No. 53 at pp. 22 and 68, where the Permanent Court of International Justice held that Norway could not object to the Danish claim to sovereignty over Greenland because the Norwegian Minister of Foreign Affairs had previously made a statement consistent with the Danish claim.  See also the Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), I.C.J. Reports 1962 at p. 6; El Salvador-Honduras Land, Island and Maritime Frontier, I.C.J. Reports 1990 at pp. 92, 118; the Case concerning the Gabčíkovo- Nagymaros Project (Hungary v. Slovakia) I.C.J. Reports 1997 at p. 7(separate opinion of Judge Weeramantry at pp. 88, 115-6); the Cameroon v. Nigeria (Preliminary Objections) case, I.C.J. Reports 1998 at pp. 275, 303; Amco Asia Corporation and Others v. The Republic of Indonesia (Rectification), ICSID Case No ARB/81/1 (resubmitted case), 89 ILR 366 at pp. 400-401, where the concept was described as being based on the fundamental requirement of good faith; and general discussion of the doctrine of estoppel at international law by Judge Ajibola in the Case Concerning the Territorial Dispute (Libya/Chad), I.C.J. Reports 1994, Judgment of 13 February 1994, at pp. 77-83.


� 	I.C.J. Reports 1974 at pp. 253, 267; paras. 43 and 46 (Australia v. France) and pp. 457, 472-473; paras. 46 and 49 (New Zealand v. France).


� 	On the subject of binding unilateral declarations at international law, see further: Case Concerning the Frontier Dispute (Burkina Faso/Republic of Mali) I.C.J. Reports 1986 at pp. 554, 573-4; and Military and Paramilitary Activities in and against Nicaragua, Jurisdiction and Admissibility, I.C.J. Reports 1984, at pp. 392, 418.


� 	A copy of the SAA is found at Exhibit AB [xxx].


� 	H.R. 5110, H.R. Doc 316, Vol 1, 103d Congress, 2nd Session, 656 (1994).


� 	19 U.S.C. § 3512(d).


� 	SAA, at p. 656.


� 	See, e.g., Advisory Opinion on the International Status of South-West Africa (I.C.J. Reports, 1950, at pp. 128, 135), cited above; and the Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), I.C.J. Reports 1962 at p. 6.


� 	See also the Panel Report on US – Section 301, para. 7.114.


� 	See, e.g., the Appellate Body Report on United States – Sunset Review of Anti-Dumping Duties on Corrosion-Resistant Carbon Steel Flat Products from Japan (“US – Steel Sunset”), WT/DS244/AB/R;  the Panel Report on United States – Measures Treating Export Restraints as Subsidies, WT/DS194/R; and the Panel Report on US – Section 301.


� 	SAA, p. 657. 


� 	Id. at 656.


� 	USITC Document, p. viii.


� 	The International Law Commission is a subsidiary organ of the United Nations General Assembly.  Although the ILC Draft Articles have no binding force per se at international law, they do reflect agreement reached by leading publicists from a variety of political and regional backgrounds.  Given the ILC’s mandate to codify international law, the ILC Draft Articles thus constitute weighty evidence of customary international law.


� 	Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on Human Rights, 121 ILR 405, at p.432, para. 62, referring to Article 6 of the previous version ILC Draft Articles, now Article 4.


� 	For the purposes of the ILC Draft Articles, even if the USITC were not an organ of the United States, its statements of interpretation of the US Schedule would still be attributable to the United States by virtue of Article 5 of the ILC Draft Articles.  Article 5 deals with the conduct of bodies that are not state organs so as to be covered by Article 4, but that are nonetheless authorised to exercise elements of governmental authority.  The USITC has been explicitly authorised by the United States federal government to compile and maintain the US Schedule.  That role clearly involves the exercise of an element of governmental authority in relation to the United States’ WTO obligations.  The USITC’s statements about the interpretation to be given to the US Schedule were made in that capacity and would thus be attributable to, and bind, the United States by virtue of Article 5 even if the USITC were not an organ of the United States.


�	See Exhibit AB [XXX].


� 	WT/DSB/M/151, para. 47; WT/DSB/M/153, para. 47.


� 	See, e.g., Exhibit AB 73; Exhibit AB 85; Exhibit AB 86.


� 	In the final Panel meeting of the session, the United States explained its apparent reversal of position by claiming that not all gambling and betting services were prohibited, going on to reference odds-making services and other activities only tangentially related to gambling and betting as permissible, but reaffirming that all cross-border wagering—placing and taking of bets—was illegal under United States law.  While it is unclear why the United States at this late juncture chose to modify its original statements regarding the “total prohibition” of cross-border gambling and betting services, it is Antigua’s belief that this change in tactics is an attempt by the United States to avoid the snare of GATS Article XVI.  See Second Submission of Antigua and Barbuda, WS/DS285, para. [xxx].


� 	US – Section 301, para. 7.115.


� 	Id. at para. 7.118.


� 	Id. at para. 7.122.


� 	Id. at para. 7.123.


� 	See id. at paras. 7.123 and 7.124.


� 	Id. at para. 7.123.


� 	I.C.J. Reports 1974 at p. 253.


� 	Panel Report on US – Section 301 at footnote 692.


� 	See para. 40 of the judgment reported at I.C.J. Reports 1974 at p. 253.


� 	83 Corpus Juris Secundum (“C.J.S.”) Stipulations § 2 (emphasis supplied) (internal citations omitted).


� 	Letter from Antigua and Barbuda to United States (8 May 2003).


� 	Letter from United States to Antigua and Barbuda (5 June 2003).


� 	Under United States law, a stipulation need not follow any particular form other than having terms which are definite and certain, with it being essential that the stipulation be assented to by the parties or their representatives.  Id., § 13 (internal citations omitted).


� 	Under United States law, the issue of whether the statement constitutes a stipulation would be a matter for a court to decide.   In doing so, the court would give the stipulation a liberal construction, or one which will render it reasonable and just to both parties. C.J.S. Stipulations, § 47.  A stipulation admitting, or agreeing on the existence of, designated facts for the purpose of trial is to be fairly and reasonably construed as a whole in order to effectuate the parties’ intention, and in the light of the whole record and the surrounding circumstances. Id., § 84.   A primary rule of construction is to ascertain and give effect to the intention of the parties. Id. § 46 (internal citations omitted).


� 	Id., § 6 (internal citations omitted).


� 	A stipulation cannot be disregarded or set aside at will, however, a stipulation can be set aside by a court.  The question whether a stipulation shall be set aside rests in the discretion of the court, and requires an extraordinary exercise of its powers, which can be allowable and proper only when it is made clear that it is necessary to prevent injustice. This discretion generally will not be exercised to set aside a stipulation unless good cause be shown for doing so, and unless such action may be taken without prejudice to either party.


� 	C.J.S. Stipulations, § 6 (internal citations omitted).


� 	Wright and Miller, 30B Federal Practice and Procedure § 7015, citing United States v. Nakaladski, 481 F.2d 289 (5th Cir.1973), cert. denied, 414 U.S. 1064 (1973) (a smile found to constitute an admission) and 4 Weinstein's Evidence ¶ 801(d)(2)(A)[01] at 801-239 (1990) (Rule 801(d)(2) "makes no attempt to categorize the myriad ways in which a party * * * may make an admission. Admissions can be made expressly or may be inferred from conduct."). 


� 	This doctrine is based upon Federal Rule of Civil Procedure 801(d)(2), which states:  





(d) Statements Which Are Not Hearsay. A statement is not hearsay if--





* * *





(2) Admission by Party-Opponent. The statement is offered against a party and is (A) the party's own statement in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party's agent or servant concerning a matter within the scope of the agency or employment made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. The contents of the statement shall be considered but are not alone sufficient to establish the declarant's authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).





� 	Wright and Miller, 30B Federal Practice and Procedure § 7015, citing Owens v. Atchison, Topeka & Santa Fe Ry. Co., 393 F.2d 77, 79 (5th Cir.1968), cert. denied 393 U.S. 855, 89 S.Ct. 129, 21 L.Ed.2d 124 (1968) (“It is well settled that the opinion rule does not apply to party's admissions.”); see also McCormick, Evidence § 256 at 141-42 (5th ed. 1999).


� 	David J. Joseph Co. v. United States, 82 F.Supp. 345 (Ct.Cl. 1949) (holding that where the United States cancelled a contract to receive scrap iron from a company for a single stated reason, it was barred by estoppel from claiming as a defense to breach of contract at trial that it cancelled the contract for another reason).


� 	See, e.g., United States v. Smith, 781 F.2d 184 (10th Cir. 1986).  “[N]otwithstanding the position previously taken by the United States Attorney, the government now seeks to contend that it is immaterial whether [a government official complied with certain procedures].  It is this belated and dramatic shift of position we decline to permit.”  Id. at 185.


� 	T. Scott Belden, “Judicial Estoppel in Civil Action Arising from Representation or Conduct in Prior Administrative Proceeding,” 99 American Law Reports 5th 65 (2002); see also 31 C.J.S. Estoppel and Waiver, § 140 (stating that “[g]enerally, a party is estopped to assume inconsistent positions in the course of the same judicial proceeding.”).


� 	99 A.L.R. 5th, 65, § 2.


� 	Id.


� 	United States v Levasseur, 699 F Supp 965 (D. Mass, 1988). (stating  “[a]t its essence, this doctrine forbids a party from asserting inconsistent positions in judicial proceedings. The doctrine is borne of "a universal judicial reluctance to permit litigants to 'play fast and loose' with courts of justice according to the vicissitudes of self-interest" as well as a desire "to protect ... the judicial process from abuse." 1B J. Moore & J. Lucas, Moore’s Federal Practice ¶ 0.405[8] (2d ed. 1984) (citing Scarano v. Central R. Co. of New Jersey, 203 F.2d 510, 513 [3d Cir.1953] [Hastie, J.] )”).


�	Refer to a number of actions in Section III of Panel request with cross references to specific laws. Cross refer to answer to question 29.


�	Closing Statement of the United States at the First Substantive Meeting of the Panel, WT/DS285, para. 4.  This remark is particularly illuminating, confirming the point made by Antigua in its first submission that the United States is attempting to “hide behind” the complexity of its own legal system.  See First Submission of Antigua and Barbuda, WT/DS285, para. 133.


� 	Appellate Body Report on US – Steel Sunset, WT/DS244/AB/R. 


� 	See Exhibit AB 82, Exhibit AB 89, Exhibit AB 90 and Exhibit AB 99.


� 	Opening Statement of Antigua and Barbuda at the First Panel Meeting, WT/DS285, para. 24.  


� 	Opening Statement of Antigua and Barbuda at the First Panel Meeting, WT/DS285, para. 88.  


� 	See examples of state authorization schemes contained in the Second Submission of Antigua and Barbuda, WT/DS285, paras. [xxx]-[xxx].


�	 United States v. Jay Cohen, 260 F.3d 68 (2nd Cir. 2001), cert. denied 122 S.Ct. 2587 (2002), a copy of which is found at Exhibit AB 83.


� 	18 U.S.C. §1084.


� 	One of Mr. Cohen’s statements in his defence was that he had modeled the business of WSE on the Capital OTB model described in the first submission of Antigua.  See Cohen Trial Transcript, pp. 838, 859 – 869 (testimony of Mr. Cohen dated 22 February 2000 at his trial in New York) an extract from which is found at Exhibit AB [xxx] and First Submission of Antigua and Barbuda, WT/DS285, paras. 116-118 (for a description of Capital OTB).  In response, the United States Department of Justice represented to the trial court that the operations of Capital OTB were not subject to the reach of the Wire Act (18 U.S.C. §1084), whereas operations such as that of WSE were.  Cohen Trial Transcript, p. 857.  This representation to the court in the Cohen prosecution is expressly contrary to what the United States has told the Panel in this case.


� 	Cohen Trial Transcript, op. cit. at [xx].  


� 	At the meeting of the Panel and the parties of 10 December 2003, the United States representative stated that the operations of companies such as Capital OTB were contrary to federal law.


�	See US Exhibit 5, p. 70.


� 	Vacco ex rel. People v. World Interactive Gaming Corp., 714 N.Y.S.2d 844, 854 (N.Y. Sup. Ct. 1999).  While the Vacco case involved elements not present in the Cohen case, such as allegations of fraud against investors, the United States in the Vacco case did assert the Wire Act as prohibiting the cross-border provision of gambling and betting services from Antigua into the United States


� 	152 F.2d 443 (5th Cir. 1998).  Contrary to the determination of the court in the Cohen case, the Truesdale court held that the gambling and betting services were provided from and occurred outside of the United States and thus were not illegal under United States law.  


� 	18 U.S.C. §1955.


� 	Exhibit AB 73.


� 	Several states in addition to Alabama have warned advertisers not to accept business from foreign-based gambling operators.  In 1997, the Florida Attorney General advised advertisers that they were unlawfully promoting illegal gambling under Florida law by promoting offshore gambling enterprises.  Florida Attorney General, Press Release: Western Union Cuts off Sports Betting Accounts (23 December 1997), a copy of which is found at Exhibit AB 92.   See also Statement of John Malcolm (20 November 2002), a copy of which is found at Exhibit  AB 86 (noting that, in 2001, the Colorado Attorney General warned advertisers not to advertise for foreign Internet gambling operators and, in 2000, the California Horse Racing Board sent notices to all California radio stations to stop running advertisements for foreign gambling operators). 


� 	Ala. Code §13A-12-22, a copy of which is included in Exhibit AB 99.


� 	“State Warns All Sports Station About Gambling Ads,” Gadsden Times (Alabama) (7 Nov. 2003)  (� HYPERLINK "http://www.gadsdentimes.com/apps/pbcs.dll/article?AID=/20031107/APN/311071052&cachetime=5" �http://www.gadsdentimes.com/apps/pbcs.dll/article?AID=/20031107/APN/311071052&cachetime=5�)).


�	Para. 12; see also JOB(02)/153, para. 2.


�	See  “Technical Review of GATS Provisions,” dated 16 February 2001,


�	A Member may, for instance, maintain a quantitative limitation of five suppliers in a certain subsector that is equally applicable to foreign and domestic suppliers.  In many circumstances this will result in a de facto discrimination in favour of the, for instance, three suppliers already operating in that market. 


�	A. Mattoo, “National Treatment in the GATS,” 31 Journal of World Trade 1997, 107-135, at p. 113.  Mr. Mattoo is one of the most distinguished commentators on the GATS and worked in the Trade in Services Division of the WTO Secretariat at the time he wrote the article.


� 	Id. at pp. 115-116. 


�	Informal Note by the Secretariat, “Proposals for a technical review of GATS provisions – Article XX:2, JOB(02)/89, dated 16 July 2002.


�	An expansive, strictly text-based interpretation of Article XVII would be problematic in the situation of the example (no commitment to market access and a full commitment to national treatment): if Article XVII would also cover measures caught by Article XVI, the restriction on market access in the schedule would be without effect because the measure would violate Article XVII and could not be maintained. It cannot have been the common intention of the parties to nullify limitations on market access specifically made by Members in their schedules. 


�	Article XX:2 does not deal with the situation where a Member makes a full commitment under Article XVI and no commitment under Article XVII.  In Antigua’s view this situation is not problematic.  It simply means that a Member cannot maintain measures caught by Article XVI but it can still maintain measures which are beyond the scope of Article XVI and that would be prohibited by Article XVII had the Member made a commitment under that Article.


�	Appellate Body Report on EC – Bananas, para. 190.


� 	That is that the determination of “likeness” is “fundamentally, a determination about the nature and extent of a competitive relationship between and among products” (EC – Asbestos, para. 99 CHECK), and that regulatory concerns of the authorities of a Member (as opposed to concerns of a consumer) have to be dealt with in the context of Article XX of the GATT 1994, not in the context of the likeness assessment.


� 	Report of the Panel, European Communities – Regime for the Importation, Sale and Distribution of Bananas (“EC – Bananas III”), WT/DS27/R/USA, para. 231.


� 	For example, Nevada has created a special exemption under its state laws for intrastate account wagering on sporting events such as horse races and professional and amateur contests.   Nevada Revised Statutes §465.094. 


� 	2003 North American Gaming Almanac, p. 558.


� 	Id.


� 	In its first submission, Antigua referenced eight states which permit operators to accept remote wagers from within the state or from outside the state.  First Submission of Antigua and Barbuda, WT/DS285, para. 118. Upon further review, there are at least 12 states which offer account wagering on horse racing, with additional states to come.  A leading Nevada gaming law firm, Lionel Sawyer & Co., reports that, as of 2002, 12 states - Connecticut, Ohio, Kentucky, Maryland, New York, Oregon, California, Louisiana, Massachusetts, New Hampshire, North Dakota and Pennsylvania - have adopted state legislation authorizing the acceptance of account wagering in interstate off- track pari-mutuel racing.  See Nevada Pari-Mutuel Association, Las Vegas Dissemination Co. and Lionel Sawyer & Collins, An Overview of Off-Track Wagering (25 July 2002), p. 27 (presented to the Nevada Gaming Commission and State Gaming Control Board).  Bear Stearns & Co. reports that, as of 2003, 14 states permit gambling operators to accept remote wagers on horse races.   2003 North American Gaming Almanac, p. 558.   


� 	See, e.g., � HYPERLINK "http://www.Youbet.com" ��www.Youbet.com� and � HYPERLINK "http://www.CapitalOTB.com" ��www.CapitalOTB.com�. 


� 	2003 North American Gaming Almanac, p. 560 (chart entitled “Exhibit 3: The Numbers Don’t Lie, indicating that 46.3 percent of all pari-mutuel wagers – the largest component of the pari-mutuel handle – was placed by using an off-track or telephone account).


� 	Antigua First Submission, para. 117; see also the chart “US Horseracing Statistics” found at Exhibit AB 41. 


� 	Antonia Z. Cowan, The Global Gambling Village: Interstate and Transnational Gambling, 7 Gambling Law Review 251 (August 2003), pp. 259 – 260, citing  Lescallet v. Commonwealth, 89 Va. 878, 17 S.E. 546, 547-48 (Va. 1893) and United States v. Truesdale, 152 F. 3d 443 (5th Cir. 1998.


� 	Cowan, The Global Gambling Village, p. 260 citing Jeffrey A. Modisett, A Brief Look at The Past, Present and Future through The Eyes of A Former Attorney General, 6 Gaming Law Review198 (2002), p. 203 and  Memorandum from Gregory C. Avioli, National Thoroughbred Horseracing Association (on the issue: “Whether Account Wagering may be lawfully conducted by a state-licensed pari-mutuel facility with account holders located in a state other than the state where the account is located”) (August 3, 1999) (the “Avioli Memorandum”),  pp. 2-8.


� 	See Oregon Administrative Rule 462-220-0060.  See also Avioli Memorandum.


� 	As an illustration of this extreme uncertainty, during February 2000, the United States Department of Justice itself made contradictory statements as to whether cross-border pari-mutuel wagering services such as Capital OTB were regulated by the Wire Act (18 U.S.C. § 1084).   At Jay Cohen’s trial, on 22 February 2000, the Department of Justice attorneys convinced the trial judge that Capital OTB was not regulated by the Wire Act.   Cohen Trial Transcript, p. 839 - 859.  Three weeks earlier, however, a Department of Justice representative instructed the New York State Racing and Wagering Board that wagering services such as Capital OTB were probably regulated by the Wire Act and, therefore, unlawful under United States law.   Letter of Kevin DiGregory, Assistant Attorney General, United States Department of Justice to Nicole Thuillez of the New York State Racing and Wagering Board (1 February 2000), a copy of which is provided at Exhibit AB [xxx].    The states which have reviewed this issue have reached contradictory conclusions as well.


� 	While some of the state-sanctioned pari-mutuel wagering services, such as Youbet.com and Capital OTB currently accept both Internet and telephone wagers, there are other state-sanctioned services which accept only telephone wagers.  Autotote Enterprises, Inc., for instance, is a licensed pari-mutuel operator in Connecticut which provides 12 off-track venues for patrons to watch and bet on horse racing.  See � HYPERLINK "http://www.autobet.com/" ��http://www.autobet.com/�   The company maintains a telephone account wagering system called “On the Wire,” which is accessible to residents of 27 states.  See � HYPERLINK "http://www.ctotb.com/wire.asp" ��www.ctotb.com/wire.asp� and � HYPERLINK "http://www.ctotb.com/open.asp" ��www.ctotb.com/open.asp�.   Autotote Enterprises is a subsidiary of Scientific Games Corporation, a United States based publicly traded company which is a global technology leader in the pari-mutuel and lottery industries.  See � HYPERLINK "http://www.scigames.com/sgcorp/index.asp" ��www.scigames.com/sgcorp/index.asp�.


� 	Letter by Greg Avioli, counsel for the National Thoroughbred Racing Association to Congressman W.J. Tauzin, referred to in Exhibit AB 39, p. 5.


�	See � HYPERLINK "http://www.autobet.com/" ��http://www.autobet.com/�. 


�  	See � HYPERLINK "http://www.ctotb.com/wire.asp" ��www.ctotb.com/wire.asp� and � HYPERLINK "http://www.ctotb.com/open.asp" ��www.ctotb.com/open.asp�.   Autotote Enterprises is a subsidiary of Scientific Games Corporation, a United States-based publicly traded company which is a global technology leader in the pari-mutuel and lottery industries.  See � HYPERLINK "http://www.scigames.com/sgcorp/index.asp" ��www.scigames.com/sgcorp/index.asp�.


� 	See DC Appropriations, Pub. L. No. 106-553, § 629, 114 Stat. 2762A-108 (2000).


� 	15 U.S.C. § 3002(3).


� 	146 Cong. Rec. H 11230, 11232, 106th Cong. 2nd Sess. (2000) (quoting Rep. Wolf as stating “Mr. Speaker, . . ., this conference report contains a provision that deeply troubles me. I want Members of this body to be aware that section 629 . . . would legalize interstate pari-mutuel gambling over the Internet. Under the current interpretation of the Interstate Horse Racing Act in 1978, this type of gambling is illegal, although the Justice Department has not taken steps to enforce it. This provision would codify legality of placing wagers over the telephone or other electronic media like the Internet.”


� 	[ADD CITE].


� 	James R. Kibler, Jr., “Annual Survey of Virginia Law: Administrative Law, 38 University of Richmond Law Review 39 (2003), p. 44-45, citing Va. Code Ann. § 59.1-369(5) (Cum. Supp. 2003).


� 	Antonia Z. Cowan, The Global Gambling Village: Interstate and Transnational Gambling, 7 Gambling Law Review 251 (August 2003), p. 258 (internal citations omitted).


� 	231 F.3d 713 (10th Cir. 2000).


� 	223 F.3d 1091 (9th Cir. 2000).


� 	U.S. v. 162 MegaMania Gambling Devices, 231 F.3d at 716 – 717. 


� 	Id. 


� 	Id.


� 	Antonia Z. Cowan, The Global Gambling Village: Interstate and Transnational Gambling, 7 Gambling Law Review 251 (August 2003), p. 258 (internal citations omitted).


� 	See � HYPERLINK "http://www.powerball.com/pb_about.asp" �www.powerball.com/pb_about.asp�.


� 	See � HYPERLINK "http://www.nmlottery.com/PowerBall/AboutPowerball.htm" �www.nmlottery.com/PowerBall/AboutPowerball.htm�.


� 	See � HYPERLINK "http://www.megamillions.com/aboutus/lottery_faq.asp" �www.megamillions.com/aboutus/lottery_faq.asp�.


� 	See � HYPERLINK "http://www.megamillions.com/aboutus/lottery_faq.asp" ��www.megamillions.com/aboutus/lottery_faq.asp�. 


�	1993 Scheduling Guidelines, para. 19.


� 	See Second Submission of Antigua and Barbuda, WT/DS285, paras. [xxx]-[xxx].


� 	Attorney General of the State of New York, Internet Bureau, In the Matter of Paypal, Inc., Assurance of Discontinuance (16 August 2002), a copy of which is found at Exhibit AB 56.


� 	19 U.S.C. §1084.


� 	Id. at para. 16.


� 	Antigua cites to this same case in Section III of the Annex to its Panel request.  Antigua’s citation, although to the same case, is to a different reporting service. 


� 	N.Y. Penal Law §225 (general gambling prohibition laws, included in the Annex to Antigua’s Panel request).
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