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UNITED STATES – MEASURES AFFECTING THE CROSS-BORDER SUPPLY

OF GAMBLING AND BETTING SERVICES

(WT/DS285)

SECOND SUBSTANTIVE MEETING OF THE PANEL WITH THE PARTIES

Panel's Questions for the Parties

Note:
–
The parties are welcome to reply to questions posed to the other party.



–
The parties are invited to provide preliminary oral answers during the meeting with the Panel, which will take place at 10:00 am on Tuesday, 27 January.  The Panel will decide tomorrow when written answers are required.

A. US Schedule
For the United States:
1. In its reply to Panel question No. 3 to third parties, the European Communities refers to the last revision of the Revised Final Schedule of the United States Concerning Initial Commitments, circulated as MTN.GNS/W/112/Rev4 on 15 December 1993.   The European Communities notes that this revision contained a cover-note that read as follows:

"Except where specifically noted, the scope of the sectoral commitments of the United States corresponds to the sectoral coverage in the Secretariat's Services Sectoral Classification List (MTN.GNS/W/120, dated 10 July 1991)."
The European Communities notes that the only further activity to be undertaken following circulation of this document by the United States was a process of "'technical verification of schedules' which did not modify at all the scope of the results of negotiations" (as provided for in GATT/AIR/3544 , which, in turn, refers to a decision of the GNS dated 11 December 1993 providing the same).    
(a) Could the United States comment on the European Communities' reply.  
(b) How does the United States define the term "scope" in this cover-note?  

2. In the European Communities' reply to Panel question No. 2 to the parties, the European Communities stated that "the relevance of unilateral practice has to be evaluated in the light of the obligation to be implemented."  Could the United States comment on the European Communities' view of the relevance of unilateral practice of a Member in interpreting that Member's GATS Schedule.

B. The Measure(s) at issue
For Antigua and Barbuda:
3. In its first oral statement (para. 21), in arguing that a prohibition on the cross-border supply of gambling and betting services exists, Antigua points to three federal laws, namely the Wire Act (18 USC § 1084), the Travel Act (18 USC § 1952) and the Illegal Gambling Business Act (18 USC § 1955).  In its first oral statement (para. 20), Antigua also refers, through Exhibit AB-84, to five state laws that prohibit Internet gambling.  Could Antigua indicate whether or not these are the only specific laws it seeks to rely on in substantiating its allegation that a prohibition on the cross-border supply of gambling and betting services exists.  If not, could Antigua identify and explain the other laws or measures upon which it seeks to rely in this regard.  
4. Could Antigua provide a list of the gambling and betting services they seek to supply cross-border to the United States and that they claim are subject to a prohibition. 
For the United States:
5. How is paragraph 20 of the United States' second written submission relevant to Panel question No. 19?  Is Internet/remote gambling and betting authorized between US states?
6. In paragraph 17 of its second oral statement, the United States submits that "We have very forthrightly told both the DSB and this Panel that the United States does not permit certain services, such as Internet betting, either domestically or on a cross-border basis."  Could the United States identify the "certain services" for which supply is prohibited both domestically and on a cross-border basis?  

7. With respect to the reference to the "very few exceptions limited to licensed sportsbook operations in Nevada" in the second paragraph of Exhibit AB-73, could the United States identify these exceptions, even on an illustrative basis?
C. Article XVI
For the United States:
8. Assuming, arguendo, that the United States has made a commitment in its GATS Schedule in relation to gambling and betting services, what is the purpose of evaluating consistency with paragraph 2 of Article XVI in addition to making that evaluation with respect to paragraph 1 given that the United States has inscribed a "none" in its Schedule in relation to market access commitments?

9. What is the United States' reaction to Antigua's arguments in paragraph 31 of Antigua's second oral statement regarding the significance of the word "whether" in Article XVI:2(a)?

10. Could the United States comment on Antigua's arguments in paragraph 32 of Antigua's second oral statement regarding the significance of the 1993 and 2001 Scheduling Guidelines insofar as they state that a nationality requirement for service suppliers would be caught by Article XVI:2(a) of the GATS?  Could the 2001 Scheduling  Guidelines constitute a "subsequent agreement" under Article 31(3)(a) of the Vienna Convention or "subsequent practice" under Article 31(3)(b) of the Vienna Convention?    
D. Article XVII
For Antigua:
11. Does Antigua have any market-based/economic evidence to support its assertion in paragraph 36 of its second oral statement that "Internet-based" and "land-based" gambling and betting services compete and that consumers switch from one to the other?  
12. With respect to Antigua's arguments in paragraph 38 of its second oral statement, is Antigua now arguing that all gambling and betting activities that involve the experience of winning and losing money are necessarily "like" and that this would constitute the main criterion in deciding "likeness" under Article XVII?
For the United States:
13. In its submissions, the United States has introduced a distinction between, on the one hand, remote supply of  gambling and betting services and, on the other, the non-remote supply of such services.  Could the United States clarify how it defines "remote" and "non-remote" supply of such services, making reference to the specific application of this distinction in the United States.  For instance, if a lottery ticket for a New York State lottery is purchased through a licensed vendor in Florida, does this amount to remote supply, given the definition of this term referred to by the United States in paragraph 7 of its first written submission?
14. What is the United States' reaction to statements made by the representative of Antigua during the Panel's second substantive meeting that there has been no communication between Antiguan and US authorities regarding the concerns that the United States has pointed to as justifying the drawing of a regulatory distinction between remote gambling and non-remote gambling?

E. Article XIV

For the United States:
15. Is the United States formally invoking Article XIV and expecting a determination on the same, if necessary?

16. In the case of an affirmative answer to the previous question, could the United States clearly and specifically identify the provisions of laws and regulations with which it says the challenged measures secure compliance under Article XIV(c)?   
_____________________
